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 i 
Abstract 
 
 
The Fundamental Rights Agency (FRA) of the European Union came into 
being on 1 March 2007 and represents a new institution for human rights 
protection in the EU. This thesis undertakes a critical analysis of the FRA from 
a governmentality perspective. Governmentality refers to a particular critical 
standpoint, inspired by the work of Michel Foucault, which is concerned with 
power relations as processes of government. The features of the FRA, its 
VWUXFWXUH DQG IXQFWLRQV DUH IUDPHG XVLQJ µJRYHUQDQFH WDON¶ 7KH SDUWLFXODU
features which this thesis is interested in analysing are: the multiplicity of 
actors which make up the network structure of the Agency, their classification 
as experts, and the collection of information and data as statistics. The thesis 
demonstrates that these features, conceptualised as governance in institutional 
discourse, are actually features of governmentality. I therefore suggest that the 
rights discourse of the FRA is a discourse of governmentality. Moreover, I 
show how governmentality necessarily involves self-government: the actors 
DQG H[SHUWV LQ WKH )5$¶V ULJKWV GLVFRXUVH JRYHUQ WKHPVHOYHV  7KLV KDV
significant implications for rights discourse: it reveals processes of governing 
(through) rights. On the one hand, we witness processes of the government of 
rights through experts and statistics. On the other, we are alerted to government 
in the name of ULJKWV7KHWKHVLVWKHUHIRUHLQWHUYHQHVZLWKLQWKH(8¶VULJKWVDQG
governance discourses: it exposes the relations of power (as governmentality) 
that conventional µJRYHUQDQFH WDON¶ WULHV WR KLGH ,W KLJKOLJKWV WKH HOXVLYH
novelty of theorising, and of critique, in EU legal scholarship on rights. By 
presenting a new perspective on the rights discourse of the FRA using 
governmentality, this thesis seeks to contribute to EU legal scholarship on 
rights, filling a glaring and significant gap in the literature. 
 ii 
Acknowledgements 
 
 
There are two people in particular who have made this thesis possible and I 
owe them my biggest thanks. My supervisor, Thérèse Murphy, who agreed to 
supervise me in spite of my LLM dissertation and whose guidance and 
patience have been invaluable, especially when I moved to Belfast in my final 
year. Also my husband, Dan Bulley, for listening to my complaints, ideas, 
worries and general ranting about my work for the last four years, and 
especially for his cooking and his washing up in the final months! I know I 
could not have done it without you.   
 
My thanks must go to my mother, Rani Sokhi, for her love, encouragement and 
unwavering faith in my ability to achieve anything. I am extremely grateful to 
Carol Shergold, not only for her constant support but for her time, care and 
µQLW-SLFNLQJ¶DVVKHH[SHUWO\SURRI-read the entire thesis.  
 
I also thank my friends and staff at Nottingham: Emilie Cloatre and Róisín 
0XOJUHZIRUKHOSLQJPHVXUYLYHµWKHGXQJHRQ¶DQG1HOO0XQURIRUEHLQJDQ
exemplary peer. For grilling me in my peer reviews and making me a better 
scholar for it, I thank Paul Roberts. I learnt a great deal working with Tamara 
Hervey and Rob Cryer on our research project and I thank them for the 
opportunity. I much appreciate the assistance of Carolyn Przybylla in the 
Human Rights Law Centre on all FRA-related matters. In this respect, I also 
thank David Harris for the chance to work with the Centre on their FRA 
projects. Without the support of a scholarship from the School of Law at 
Nottingham this thesis would not have been possible and I am grateful.  
 
$KXJHWKDQN\RXILQDOO\WRP\IULHQGVDQGFROOHDJXHVDW4XHHQ¶VWRP\µDG
hoc committee¶HVSHFLDOO\'LPLWULRV'RXNDV IRU WKHLUJXLGDQFHDQGVXSSRUW
7KDQNV WR µWKH JDQJ¶ ± Susan McManus, Debbie Lisle, Tarik Kochi and 
Andrew Pepper ± for welcoming me to Belfast, throwing fabulous (dinner) 
parties and going shoe-shopping. For letting me be a part of PhD-life at 
4XHHQ¶V LQFOXGLQJ µ)ULGD\ 'ULQNV¶ ,PXVW WKDQN WKH ORYHO\0DULDQ'XJJDQ
&ODLUH0F&DQQDQG<DVVLQ0¶%RJH,WKDQNWKH6FKRRORI/DZDW4XHHQ¶VIRU
not only for providing me with my first lectureship but also for a friendly and 
positive environment in which to complete my thesis.  
 iii 
Contents 
 
 
Abbreviations «««««««««««««««««««««««YLLL 
 
 
Chapter 1  
Introduction ««««««««««««««««««««««««  
 
I. *29(510(17$/,7<$65(6,67$1&(«««««««« 
 
II. 7+((/86,9(129(/7<2)7+(25,6,1*«««««« 
 
III. 287/,1,1*7+(&+$37(56«««««««««««« 
 
 
Chapter 2  
EU Legal Scholarship on Rights: Identifying a  
Lack of Critique «««««««««««««««««««««« 
 
I. ,1752'8&7,21«««««««««««««««««« 
 
II. 3877,1*,172',6&2856(««««««««««««« 
 
III. CRITIQUES OF RIGHTS: NON-EU CO17(;76««««« 
 
A. 5LJKWVDVµ3DUDGR[¶«««««««««««««««« 
B. /LYLQJLQµ'DUN7LPHV¶DQGWKHµ'DUN6LGHV¶RI5LJKWV«« 
C. 7KHµ2WKHU¶6LGHRI5LJKWV&XOWXUDO&ULWLTXHV««««« 
 
IV. 7+('<1$0,&62)7+(25,6,1*7+((8&217(;7« 
 
A. 5LJKWVDVµ9DOXHV¶«««««««««««««««« 
B. 5LJKWVDVµ3DUDGR[¶«««««««««««««««« 
C. 5LJKWVDVµ/DQJXDJH¶««««««««««««««« 
D. 5LJKWVDVµ,URQ\¶««««««««««««««««« 
E. 5LJKWVDQGWKH%RG\%RGLHV««««««««««««« 
i. Feminist Perspectives «««««««««««« 
ii. Queer Theory Perspectives «««««««««« 
F. 5LJKWVDQG*RYHUQDQFH«««««««««««««« 
 iv 
 
V. &21&/86,21««««««««««««««««««« 
 
 
Chapter 3 
A Foucauldian Critique of Rights: Governmentality ««««« 
 
I. ,1752'8&7,21«««««««««««««««««« 
 
II. *29(510(17$/,7<««««««««««««««« 
 
A. What is Critique"««««««««««««««««« 
B. *RYHUQPHQWDOLW\««««««««««««««««« 
i. 7KHµ$UWRI*RYHUQPHQW¶«««««« 
ii. From Discipline to Government «««« 
 
III. /$:$1'*29(510(17$/,7<6&+2/$56+,3««« 
 
A. )RXFDXOWDQG/DZ««««««««««««««««« 
B. *RYHUQPHQWDOLW\6FKRODUVKLS«««««««««««« 
 
IV. &21&/86,21««««««««««««««««««« 
 
 
Chapter 4 
The Fundamental Rights Agency: An Introduction ««««« 
 
I. ,1752'8&7,21«««««««««««««««««« 
 
II. 7+(25,*,162)7+()5$««««««««««««« 
 
A. 1HZ%HJLQQLQJV««««««««««««««««« 
i. The Climate in 199µ$Q³(YHU-&ORVHU´8QLRQ 
 LQ1HHGRID+XPDQ5LJKWV3ROLF\¶««««««« 
ii. :KDW¶VLQD1DPH"..................................................... 102 
B. 7KH,QVWLWXWLRQDO'LVFRXUVH«««««««««««« 
i. The Pre-Proposal Stage ««««««««««« 
ii. The Commission Proposal for Secondary  
Legislation «««««««««««««««« 
iii. The Council Regulation and Decision ««««« 
 
 
 
 v 
III. 7$6.6$1'$&7,9,7,(6«««««««««««««« 
 
A. 7DVNV7KH$QQXDO:RUN3URJUDPPH«««««««« 
B. 3URGXFWV«««««««««««««««««««« 
i. Reports and Related Publications ««««««« 
a. 7KH$QQXDODQG7KHPDWLF5HSRUWV« 
b. 2WKHU3XEOLFDWLRQV7KH6XUYH\«« 
c. )5$2SLQLRQV««««««««« 
ii. 1HZV(GXFDWLRQDQG7UDLQLQJ«««««««««.. 135 
iii. Online Documentation ««««««««««« 
 
IV. 7+(25*$1,6$7,212)7+()5$««««««««« 
 
A. VisLEOH(8/HYHO%RGLHV««««««««««««« 
B. /HVV9LVLEOH1DWLRQDO/HYHO%RGLHV««««««««« 
C. &RRSHUDWLRQµ2WKHU¶%RGLHV«««««««««««« 
 
V. $&$'(0,&&200(17«««««««««««««« 
 
A. 7KH3URSRVDO6WDJHV««««««««««««««« 
B. /DWHU&RQWULEXWLRQV«««««««««««««««« 
 
VI. &21&/86,21«««««««««««««««««« 
 
 
Chapter 5 
Monitoring as Surveillance «««««««««««««««« 
 
I. ,1752'8&7,21««««««««««««««««« 
 
II. µMONITORING¶ AND THE FRA: A QUESTION OF 
6(0$17,&6"««««««««««««««««««« 
 
III. µDISCIPLINE AND SURVEY¶: A FOUCAULDIAN 
UNDERSTANDING OF MONITORING AS SURVEILLANCE 
««««««««««««««««««««««««« 
 
IV. µDISCIPLINE AND MONITOR¶ «.«««««««««« 
 
A. 3DQRSWLFLVPDQGWKH)5$««««««««««««« 
B. 'LVFLSOLQHDQG1RUPDOLVDWLRQ«««««««««««« 
 
V. &21&/86,21«««««««««««««««««« 
 vi 
 
 
Chapter 6 
Governance as Governmentality «««««««««««««« 
 
I. ,1752'8&7,21««««««««««««««««« 
 
II. *29(51$1&(7$/.««««««««««««««« 
 
A. 1HZ0RGHVRI*RYHUQDQFH«««««««««««« 
B. 7KH:KLWH3DSHURQ(XURSHDQ*RYHUQDQFH«««««« 
i. What is Talked AbouW+RZWRµ*RYHUQ%HWWHU¶.. 192 
ii. Why Governance is Talked About: Representing 
Credibility ««««««««««««««« 
 
III. *29(51$1&($1'5,*+767+()5$««««««« 
 
A. $FWRUV««««««««««««««««««««« 
B. ([SHUWV«««««««««««««««««««« 
C. 6WDWLVWLFV«««««««««««««««««««« 
i. The Annual Reports «««««««« 
ii. The Thematic Reports ««««««« 
iii. Surveys: EU-MIDIS «««««««« 
 
IV. &21&/86,21«««««««««««««««««« 
 
 
Chapter 7 
Governmentality as Self-Government ««««««««««« 
 
I. ,1752'8&7,21««««««««««««««««« 
 
II. SELF-G29(510(17««««««««««««««« 
 
A. From Discipline to Government, to Self-*RYHUQPHQW«« 
B. &DUHRIWKH6HOI««««««««««««««««« 
C. Self-*RYHUQPHQWLQ$FWLRQ«««««««««««« 
 
 
 
 
 
 
 vii 
III. 7+(,1',9,'8$/$1'7+(1*2$6µ27+(5¶«««« 
 
A. 3DUWLFLSDWLRQ«««««««««««««««««« 
i. The Individual «««««««««««« 
ii. Non-Governmental Organisations «««« 
B. Participation and Responsibility: Self-*RYHUQPHQW««« 
i. The Individual ««««««««««««««« 
ii. Non-Governmental Organisations ««««««« 
 
IV. &21&/86,21«««««««««««««««««« 
 
 
Chapter 8 
Conclusion «««««««««««««««««««««««« 
 
I. *29(51,1*7+528*+5,*+76««««««««« 
 
II. &5,7,48(5(6,67$1&($1'3266,%,/,7<««««« 
 
III. &5($7,9,7<««««««««««««««««««« 
 
 
Bibliography ««««««««««««««««««««««««306 
 viii 
Abbreviations 
 
 
The Charter  Charter of Fundamental Rights of the European Union 
EC Treaty Treaty Establishing the European Community (Treaty of 
Rome, as amended) 
The White Paper &RPPLVVLRQ(&µ(XURSHDQ*RYHUQDQFH$:KLWH
3DSHU¶ 
CLS   Critical Legal Studies 
DIHR   Danish Institute for Human Rights 
ECHR   European Convention on Human Rights 
ECJ   European Court of Justice    
EU   European Union 
EUMC European Monitoring Centre for Racism and 
Xenophobia 
EU-MIDIS  European Union Minorities and Discrimination Survey 
FRA   Fundamental Rights Agency 
FRALEX  FRA group of legal experts 
FRP   Fundamental Rights Platform 
INGO   International non-governmental organisation 
LGBT   Lesbian, gay, bisexual and transgender 
LIBE   European Parliament Committee on Civil Liberties,  
   Justice and Home Affairs 
MAF   Multi-annual Framework 
NFP   National Focal Points 
NGO   Non-governmental organisation 
NHRI   National human rights institution 
NIE   Network of Independent Experts 
OMC   Open method of coordination 
OSCE    Organisation for Security and Cooperation in Europe  
RAXEN  European Racism and Xenophobia Network 
SVS Savage-victim-savour 
TEU Treaty on European Union (Maastricht Treaty, as 
amended) 
UN United Nations 
UNDP United Nations Development Programme 
 
 
 
 
 
 
 1 
1 
Introduction 
 
 
I like the word [curiosity@« ,W HYRNHV µFDUH¶ LW HYRNHV WKH FDUHRQH WDNHVRI ZKDW
exists and what might exist; a sharpened sense of reality, but one that is never 
immobilised before it; a readiness to find what surrounds us strange and odd; a certain 
determination to throw off familiar ways of thought and to look at the same things in a 
different way; a passion for seizing what is happening now and what is disappearing; a 
lack of respect for the traditional hierarchies of what is important and fundamental. 
Michel Foucault1  
 
$WWKHLQFHSWLRQRIWKH(XURSHDQ8QLRQ¶V(8PRVWFRPSUHKHQVLYHGRFXPHQW
on human rights, the Charter of Fundamental Rights of the European Union 
(the Charter),2 LQ  RQH FRPPHQWDWRU PDGH WKLV UHPDUN µ7KH &RPPRQ
Market is exhausted DV D YLVLRQ IRU IXUWKHU LQWHJUDWLRQ « KXPDQ ULJKWV E\
FRQWUDVWSURYLGHVDPRVWLQWULJXLQJSURVSHFW¶3 The observation was prescient, 
since the years coming up to but particularly following the Charter have seen a 
multiplication of the discourse on human rights in the EU at both the academic 
and institutional levels.  
 
The proliferation of rights discourse at the institutional level began in the late 
1960s with the burgeoning of the jurisprudence of the European Court of 
                                                 
1
 0)RXFDXOWµ7KH0DVNHG3KLORVRSKHU¶LQ0)RXFDXOWEthics: Volume 1: Subjectivity and 
Truth: Essential Works of Foucault 1954-1984 (P Rabinow, ed; R Hurley, trs) (Penguin, 
London 2000) 321, 325. Emphasis added. 
2
 Charter of Fundamental Rights of the European Union, OJ C 364/1. The Charter is now also 
part of the Lisbon Treaty (Treaty of Lisbon amending the Treaty on European Union and the 
Treaty establishing the European Community). 
3
 A Von Bogdandy, µ7KH(XURSHDQUnion as a Human Rights Organisation? Human Rights 
DQGWKH&RUHRIWKH(XURSHDQ8QLRQ¶Common Market Law Review 1307.   
 2 
Justice (ECJ).4 The Court gave a number of monumental judgments in which it 
began to establish that the EU is a rights-based Union. A codification of the 
(&-¶VFDVHODZKDSSHQHGLQZLWKWKH7UHDW\RQ(XURSHDQ8QLRQ7(8
which confirmed in Article 6(1) WKH QRUP WKDW WKH 8QLRQ µrespects the 
principles of liberty, democracy, respect for human rights and fundamental 
freedomsDQGWKHUXOHRIODZ¶.5 A significant change to the norm came with the 
Treaty of Amsterdam in 1997, which amended the wording of Article 6(1) so 
WKDWLWQRZUHDGVµthe Union is founded on the principles of liberty, democracy, 
respect for human rights and fundamental freedoms DQG WKH UXOH RI ODZ¶
There is more to this than word play. Interestingly, while the original treaties 
made no reference to human rights as foundational principles they are now not 
only the new vision of the EU but, according to the treaties, always have been.
6
  
 
                                                 
4
 Note in particular the following cases: Case 29/69 Stauder v City of Ulm [1969] ECR 419; 
Case 11/70 Internationale Handelsgesellschaft mbH v Einfuhr-und Vorratsstelle für Getreide 
und Futtermittel [1970] ECR 1125; Case 4/73 Nold v Commission [1974] ECR 491; Case 
36/75 Rutili v Minister for the Interior [1975] ECR 1219. 
5
 Treaty on European Union (Maastricht Treaty, as amended). Note that this provision has 
been amended by the Lisbon Treaty (Treaty of Lisbon amending the Treaty on European 
Union and the Treaty establishing the European Community). The new Article 6 refers to 
the Union recognising the rights, freedoms and principles set out in the Charter of 
Fundamental Rights of the European Union (Article 6(1)), that the Union shall accede to 
the European Convention for the Protection of Human Rights and Fundamental Freedoms 
(6(2)), and acknowledges fundamental rights as shall constitute general principles of the 
8QLRQ¶VODZ 
6
 There has been extensive comment on the historical construction of human rights. See for 
example P $OVWRQDQG-:HLOHUµ$Q³(YHU-&ORVHU8QLRQ´LQ1HHGRID+XPDQ5LJKWV3ROLF\
The European Union anG+XPDQ5LJKWV¶European Journal of International Law 
658; G GH%~UFDµ7KH/DQJXDJHRI5LJKWVLQ(XURSHDQ,QWHJUDWLRQ¶LQ-6KDZDQG*0RUH
(eds) New Legal Dynamics of European Union (Clarendon, Oxford 1995) 29; A Clapham, 
Human Rights and the European Community: A Critical Overview (Nomos, Baden-Baden 
0'DXVHVµ7KH3URWHFWLRQRI)XQGDPHQWDO5LJKWVLQWKH&RPPXQLW\/HJDO2UGHU¶
(1985) 10 European Law Review 398; L Hancock and C O'Brien (eds), Rewriting Rights in 
Europe (Ashgate, Aldershot 2000); N Neuwahl and A Rosas (eds), The European Union and 
Human Rights (Martinus Nijhoff, The Hague 1995); A 7RWKµ7KH(XURSHDQ8QLRQDQG+XPDQ
5LJKWV7KH:D\)RUZDUG¶Common Market Law Review 491; P 7ZRPH\µ7KH
European Union: Three Pillars ZLWKRXWD+XPDQ5LJKWV)RXQGDWLRQ¶LQ'2¶.HHIHDQG3
Twomey (eds),  Legal Issues of the Maastricht Treaty (Chancery Law Publishing, Chichester 
1994); Von Bogdandy (n 3); A Williams, EU Human Rights Policy: A Study in Irony (OUP, 
Oxford 2004). 
 3 
The incitement to rights discourse has recently manifested itself in a less 
traditional way than through case law and treaty amendments. On 1 March 
2007, the EU officially recognised its first human rights agency: the 
Fundamental Rights Agency of the European Union (FRA).7 The FRA is a new 
institution for human rights protection that exhibits novel, twenty-first century 
features. Its role and structure can be characterised as part of the (new modes 
of) governance trend that has swept across the EU in recent years. Needless to 
say, it is the first institution of its kind ever to be seen by the Union. 
 
This thesis is interested in how the FRA has come about and how it functions. 
In other words, it is concerned with the processes of the Agency. More 
specifically, it wants to know what this new institution for human rights 
protection says about rights discourse. This thesis therefore aims to critically 
analyse the rights discourse of the FRA.8 The critical analysis takes the form of 
a governmentality perspective. This thesis is thus inspired by the work of 
0LFKHO )RXFDXOW E\ ZKRP WKH WHUP µgovernmentality¶ KDV EHHQ FRLQHG
)RXFDXOW¶VZRUN LV Wypically associated with power. His better known studies 
focus on the sites at which power operates to produce subjectivity. Foucault 
GHVFULEHG KLV REMHFWLYH LQ WKH IROORZLQJ ZD\ µWR FUHDWH D KLVWRU\ RI WKH
                                                 
7
 Pursuant to Council Regulation 168/2007/EC of 15 February 2007 establishing a European 
Union Agency for Fundamental Rights [2007] OJ L 53/1. 
8
 I should point out the time frame of this study. I use material dating from October 1998 ± 
April 2009, with the exception of reference only to important FRA documents released after 
this time. April 2009 was taken as an end point since it allowed for a reasonable period over 
which to observe the FRA. The Agency had been operational for just over 2 years and had by 
then produced its two biggest publications: (1) its first complete comparative report, the 2-part 
µ+RPRSKRELD5HSRUW¶± European Union Agency for Fundamental Rights (FRA), 
µ+RPRSKRELDDQG'LVFULPLQDWLRQRQWKH*URXQGVRI6H[XDO2ULHQWDWLRQLQWKH(80HPEHU
States: PaUW,/HJDO$QDO\VLV¶-XQHand European Union Agency for Fundamental 
5LJKWV)5$µ+RPRSKRELDDQG'LVFULPLQDWLRQRQWKH*URXQGVRI6H[XDO2ULHQWDWLRQLQWKH
(80HPEHU6WDWHV3DUW,,7KH6RFLDO6LWXDWLRQ¶0DUFKDQGWKHUHVXOWVRILWs first 
EU-ZLGHVXUYH\µ(8-0,',6(XURSHDQ8QLRQ0LQRULWLHVDQG'LVFULPLQDWLRQ6XUYH\¶
<http://fra.europa.eu/fraWebsite/products/publications_reports/publications_reports_en.htm> 
(accessed 24 April 2009). 
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different modes by which, in our culture, human EHLQJV DUHPDGH VXEMHFWV¶9 
The sites he examined were madness (or the clinic)10, sexuality (in modern 
society)11 and delinquency (or the prison),12 and how they created the madman, 
the sexual deviant and the delinquent.  
 
)RXFDXOW¶V PHWKRGRORJ\ LQYROYHV H[DPining events and processes using a 
µUDGLFDOO\QHZDFFRXQWRISRZHU¶13 In the studies on the clinic, sexuality and 
the prison, he conceptualises power as discipline.14 :KDWLVVRµUDGLFDOO\QHZ¶
about this type of power is that it abandons conventional and ingrained 
conceptions of power as something that could be possessed by one individual 
and exercised over another. Power is, rather, a process that simply happens: 
 
Power is everywhere; not because it embraces everything, but because 
it comes from everywhere « LW LV SHUPDQHQW UHSHWLWLRXV LQHUW DQG
self-UHSURGXFLQJ « SRZHU LV QRW DQ LQVWLWXWLRQ DQG QRW D VWUXFWXUH
neither is it a certain strength we are endowed it; it is the name that one 
attributes to a complex strategical situation in a particular society.15 
 
Power, Foucault suggests, happens and creates subjectivities. Power as 
discipline refers to a disciplinary power that acts on the body of the individual 
                                                 
9
 0)RXFDXOWµ7KH6XEMHFWDQG3RZHU¶LQ0)RXFDXOt, Power: Volume 3: Essential Works of 
Foucault 1954-1984 (J Faubion, ed; R Hurley, trs) (Penguin, London 2002) 326, 326. 
10
 M Foucault, The Birth of the Clinic (A Sheridan, trs) (Routledge, London 2005). 
11
 M Foucault, The History of Sexuality: Volume 1: The Will To Knowledge (R Hurley, trs) 
(Penguin, London 1998). 
12
 M Foucault, Discipline and Punish: The Birth of the Prison (A Sheridan, trs) (Penguin, 
London 1991). 
13
 A Hunt and G Wickham, Foucault and the Law: Towards a Sociology of Law as 
Governance (Pluto Press, London 1994) 14. 
14
 6HHHVSHFLDOO\)RXFDXOWQ0)RXFDXOWµ7ZR/HFWXUHV¶LQ0)RXFDXOW
Power/Knowledge (C Gordon, ed; C Gordon and others, trs) (Longman, London 1980) 78. 
15
 Foucault (n 11) 93. 
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to produce a particular kind of subject. For example, in Discipline and Punish, 
Foucault describes how the body of the prisoner (and he also gives the example 
RI WKH VROGLHU ZDV µVXEMHFWHG XVHG WUDQVIRUPHG DQG LPSURYHG¶16 by the 
processes of disciplinary power to produce a docile body.  
 
)RXFDXOW¶VODWHUZRUNWRRNDQH[WHQGHGWXUQDQGLWZDVKHUHLn the late 1970s, 
that he began to speak of power in a different way: as governmentality. This 
µXJO\ZRUG¶17 was used to symbolise a new type of power in modern societies 
that coexists with discipline and represents government ± where government is 
unconventionally understood to mean regulating the conduct of a 
person/persons. It is important to understand that governmentality refers at 
once to a critique, or methodology, and to the process of government.18 By 
calling it a critique, I mean that governmentality can be called a perspective, in 
RWKHU ZRUGV D µFULWLFDO DWWLWXGH¶ RU ZD\ RI WKLQNLQJ DERXW WKH SUDFWLFHV RI
government ± i.e., who can govern; what governing is; what or who is 
governed.19 By calling it the process of government, I mean that 
governmentality refers to the process, or the result of the process, by which the 
object of study (here, the FRA and its rights discourse) becomes 
governmentalised.  
                                                 
16
 Foucault (n 12) 136. 
17
 M Foucault, Security, Territory, Population (M Senellart, ed; G Burchell, trs) (Palgrave 
Macmillan, Basingstoke 2007) 115. 
18
 For an alternative viewpoint, see J Morison, µ0RGHUQLVLQJ*RYHUQPHQWDQGWKH(-
Government Revolution: Technologies of Government and Technologies of DemocrDF\¶LQP 
Leyland and N Bamforth (eds), Public Law in a Multi-Layered Constitution (Hart, Oxford 
0RULVRQGHVFULEHVJRYHUQPHQWDOLW\DVWKHµWKHRU\WKDWDQDO\VHVDQGFULWLTXHV¶DQG
JRYHUQDQFHDVµWKHSUDFWLFH¶:KLOHWKLVGLVWLQFWLRQLVQHDW, it is not apparent in 
)RXFDXOW¶VZRUN± )RXFDXOWGHVFULEHVJRYHUQPHQWDOLW\DVERWKµWKHSURFHVV¶DQGWKHµUHVXOWRI
WKHSURFHVV¶E\ZKLFKWKHVWDWHJUDGXDOO\EHFRPHVJRYHUQPHQWDOLVHGVHH)RXFDXOWQ-
&*RUGRQµ*RYHUQPHQWDO5DWLRQDOLW\$Q,QWURGXFWLRQ¶LQ*%XUFKHOOHWDOHGVThe 
Foucault Effect: Studies in Governmentality (University of Chicago Press, Chicago 1991) 1). 
19
 Gordon, ibid 3. 
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The FRA provides an interesting site for analysis from a governmentality 
perspective since its features are deliberately formulated in ways that depart 
from government. In other words, the FRA is associated with (new modes of) 
governance in the EU. As an agency, not specifically provided for in the 
treaties, it has come about as a result of developments that the EU describes as 
(new modes of) governance.20 I propose in this thesis that the governance 
processes associated with the FRA exhibit features of governmentality and that 
this has significant implications for the rights discourse of the FRA. 
 
To find evidence to support such a proposition, this thesis is interested in 
asking the following questions: How are rights currently put into discourse in 
the Union? How does the FRA operate (i.e., through what processes, 
procedures and strategies)? And, what features of the FRA mean that it can be 
conceptualised as a site of governmentality? The hypothesis of this thesis is 
thus the following: that the rights discourse of the FRA is a discourse of 
governmentality ± i.e., it is a discourse that shows characteristics of power as 
discipline and power as government(ality). This should be of interest because it 
has fascinating implications both for rights and  for the identity of the FRA as a 
new human rights institution ± and consequently for the identity of the EU as a 
promoter and protector of human rights.  
 
                                                 
20
 The FRA is based on EC Treaty (Treaty of Rome, as amended) art 308 ± see at recital 31 of 
Regulation 1Q$UWVWDWHVµIf action by the Community should prove necessary 
to attain, in the course of the operation of the common market, one of the objectives of the 
Community, and this Treaty has not provided the necessary powers, the Council shall, acting 
unanimously on a proposal from the Commission and after consulting the European 
3DUOLDPHQWWDNHWKHDSSURSULDWHPHDVXUHV¶ 
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I. GOVERNMENTALITY AS RESISTANCE 
 
This project therefore carries out a critique of the FRA, by taking a 
governmentality perspective. What exactly is critique? A critique refers to a re-
reading of the subject of analysis so as to shift the available terms for 
understanding and defining the subject. Critical scholars read legal texts in 
ZD\VWKDWWKH\ZHUHQHYHUPHDQWWREHUHDGDQGµWKH\GRLWNQRZLQJWKDWWKH\
are breaking the rules of the code, knowing that they are endeavouring to 
FKDOOHQJH WKRVH UXOHV DQG WR HIIHFW FKDQJH E\ PDNLQJ WKH JHQUHV ³PHDQ´
GLIIHUHQWO\ WKDW LV PDNLQJ WKH JHQUHV WHOO D GLIIHUHQW VWRU\¶21 What I am 
attempting is a re-reading of the FRA and its rights discourse.  
 
Critique can also be associated with resistance. The critical position taken in 
this study is also a form of resistance in that it resists the way in which rights 
are traditionally conceptualised in the EU at both an academic and institutional 
level. Resistance is, moreover, an inevitable feature of a Foucauldian 
understanding of power. Where there is power, there is always resistance: the 
two things are coextensive,22 µSRLQWVRIUHVLVWDQFHDUHWKXVSUHVHQWHYHU\ZKHUH
LQ WKH SRZHU QHWZRUN¶23 Foucault explains this using the example of the 
development of the Christian pastorate, as a highly specific form of power 
KDYLQJ WKHREMHFWLYHRI FRQGXFWLQJRU µJRYHUQLQJ¶PHQ+H WKHQ JRHVRQ WR
explain how equally specific movements of resistance appeared in correlation 
                                                 
21
 T Threadgold, Book Review: Law and Literature: Revised and Enlarged Edition by Richard 
Posner (1999) 23 Melbourne University Law Review 830, 838 ± quoted in A Orford, Reading 
Humanitarian Intervention: Human Rights and the Use of Force in International Law (CUP, 
Cambridge 2003) 38. 
22
 $)RQWDQDDQG0%HUWDQLHGVµ6LWXDWLQJWKH/HFWXUHV¶LQ0)RXFDXOWSociety Must Be 
Defended (D Macey, trs) (Penguin, London 2003) 273, 280. 
23
 Ibid 280. 
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with this, which he cDOOV µUHYROWVRIFRQGXFW¶ DSKUDVHKH ODWHUDEDQGRQHG LQ
SUHIHUHQFH RI µFRXQWHU-FRQGXFW¶ µ&RXQWHU-FRQGXFW¶ UHIHUV WR WKH VWUXJJOH
DJDLQVW WKH SURFHVVHV LPSOHPHQWHG IRU FRQGXFWLQJ RWKHUV ,WV REMHFWLYH LV µD
GLIIHUHQW IRUP RI FRQGXFW « ZDQWLQJ WR EH FRQGXcted differently, by other 
leaders (conducteurs) and other shepherds, towards other objectives and forms 
RIVDOYDWLRQDQGWKURXJKRWKHUSURFHGXUHVDQGPHWKRGV¶24 How does counter-
FRQGXFW RU UHVLVWDQFH PDQLIHVW LWVHOI" 7KURXJK µVWUXJJOH¶ 7KH UHODWLRQVKLS 
between power and resistance, Foucault explains, is one of struggle, using 
multiple, mobile and changing tactics.25 This is not dissimilar to the art of 
critique: critique is a continuous and unending struggle to strive towards a 
promised perfectibility in the discourse. The critique in this thesis is a struggle 
against the dominant forms of scholarship on the EU and human rights. It 
WKHUHIRUHLQWHUYHQHVLQWKH(8¶VULJKWVDQGJRYHUQDQFHGLVFRXUVHVLHKRZWKH
FRA is conceptualised within a governance framework) using a different 
analytical frame: governmentality.  
  
Why this particular form of critique ± why governmentality? I will make two 
SRLQWVKHUH)LUVWJRYHUQPHQWDOLW\LVDXVHIXOµWRRO¶IRUDQDO\VLQJULJKWVDQGWKH
)5$$µWRRO¶LVDGHYLFHWKDWis used for a particular function and that may be 
used in a variety of ways for more than one purpose. Foucault describes his 
RZQZRUNDVDµWRRO-ER[¶RILGHDVVD\LQJµ,ZRXOGOLNHP\ERRNVWREHDNLQG
of tool-box which others can rummage through to find a tool which they can 
XVH KRZHYHU WKH\ ZLVK LQ WKHLU RZQ DUHD « , GRQ¶W ZULWH IRU DQ DXGLHQFH ,
                                                 
24
 Foucault (n 17) 194-5. 
25
 Foucault (n 22) 281. 
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ZULWHIRUXVHUVQRWUHDGHUV¶26 7KHµWRRO¶RIJRYHUQPHQWDOLW\LVDSSURSULDWHIRU
an analysis concerning the EU for the initial reason that the EU is not a typical 
national or international structure. The Union is not a state, nor is it a 
FRQYHQWLRQDO µVRFLHW\¶ ,W FRQVWLWXWHV UDWKHU D space within which the power 
relation is perfectly visible.  
 
7R H[SODLQ )RXFDXOW GHVFULEHV µVSDFH >DV@ IXQGDPHQWDO WR DQ\ Hxercise of 
SRZHU¶27 He is speaking here about space in the context of architecture and the 
building of towns etc., and of architecture as a function of the aims and 
techniques of the government of societies. The concern with space signifies a 
concern with WHUULWRU\SRSXODWLRQ DQG JRYHUQPHQW ,Q )RXFDXOW¶V DQDO\VHVRI
power as government his concern is with the different treatment of space by 
sovereignty, discipline and government. The space (milieu) becomes the main 
concern, together with how this space is regulated.28 The regulation happens 
not through establishing frontiers and limits but through ensuring circulation ± 
of people, merchandise, air, and so on.29 This structuring of space and territory 
represents a mutation in the technologies of power and a typical feature of 
modern societies. The EU, as a designated space or territory within which the 
circulation of goods, persons, services and capital occurs, is an ideal illustrative 
model of this type of modern society. I will analyse in this thesis how power 
operates within the space of the FRA.  
 
                                                 
26
 0)RXFDXOWµ3ULVRQVHWDVLOHVGDQVOHPpFKDQLVPHGHSRXYRLU¶LQDits et Ecrits, t II 
(Gallimard, Paris 1994) 523-4. 
27
 0)RXFDXOWµ6SDFH.QRZOHGJHDQG3RZHU¶LQ0)RXFDXOWPower: Volume 3: Essential 
Works of Foucault 1954-1984 (J Faubion, ed; R Hurley, trs) (Penguin, London 2002) 349, 361. 
28
 Foucault (n 17) 13. 
29
 Ibid HVSHFLDOO\6HHDOVR6(OGHQµ5HWKLQNLQJ*RYHUQPHQWDOLW\¶26 Political 
Geography 29. 
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6SDFH FDQ DOVR EH DQDO\VHG LQ WHUPV RI µpractices¶30 The target of a 
Foucauldian analysis is not institutions, theories or ideologies per se but the 
practices that make these acceptable at any given moment. Practices must be 
XQGHUVWRRGDVµplaces where what is said and what is done, rules imposed and 
UHDVRQVJLYHQWKHSODQQHGDQGWKHWDNHQIRUJUDQWHGPHHWDQGLQWHUFRQQHFW¶31 I 
am interested in the practices of the FRA: for instance, how the Agency 
operates, through actors and experts; and how it collects information and data 
LQIXOILOPHQWRILWVRYHUDUFKLQJWDVNRISURYLGLQJµDVVLVWDQFHDQGH[SHUWLVH¶32 to 
the Union institutions, its other bodies and the Member States. I seek to 
demonstrate the regulatory practices which operate within the space of the 
FRA. 
 
Moreover, the tool-box illustration, which supports the idea that Foucault 
produced not a FRKHUHQWWKHRU\EXWµWKHRU\IUDJPHQWV¶33 that can be used as and 
how they suit the analysis, is an appealing feature of FoXFDXOW¶VZRUN,W LVLQ
WKHVSLULWRI µFULWLFDODWWLWXGH¶34 where the emphasis is on critique and not on 
being faithful or unfaithful to the author. The question may arise as to whether 
RUQRW ,KDYHXVHG)RXFDXOW µFRUUHFWO\¶± that is, not whether I have given an 
accurate account of his work (which is of course imperative) but whether, for 
LQVWDQFH LW LV IDLU WR DSSO\ )RXFDXOW¶V LGHDV WR D political entity, such as the 
FRA (and, by implication, the EU). How would he have responded to his work 
being used iQ WKLV ZD\" 2QH DQVZHU WR WKLV TXHVWLRQ LV WKDW )RXFDXOW¶V ZRUN
                                                 
30
 0)RXFDXOWµ4XHVWLRQVRI0HWKRG¶LQ*%XUFKHOODWDOHGVThe Foucault Effect: Studies in 
Governmentality (University of Chicago Press, Chicago 1991) 73, 75. 
31
 Ibid. Emphasis added. 
32
 (n 7) art 6. 
33
 J Halley, Split Decisions: How and Why to Take a Break From Feminism (Princeton 
University Press, Princeton 2006) 7. 
34
 0)RXFDXOWµ:KDWLV&ULWLTXH"¶LQ0)RXFDXOWThe Politics of Truth (S Lotringer and L 
Hochroth, eds) (Semiotext(e), USA 1997) 23, 24. 
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was itself largely political: he concerned himself with human rights,35 
government and resistance. He was also an activist, particularly on issues 
concerning prisoners, students and gay rights.36 A simpler and more honest 
response is that it is irrelevant how Foucault would have reacted to his work 
EHLQJ XVHG 2Q WKLV PDWWHU P\ DWWLWXGH LV GHULYDWLYH RI )RXFDXOW¶V RZQ
UHVSRQVHWRWKHTXHVWLRQRIKRZKHPDGHXVHRI1LHW]VFKHµ)RUP\VHOI,SUHIHr 
to utilise the writers I like. The only valid tribute to thought such as 
1LHW]VFKH¶V LV SUHFLVHO\ WR XVH LW WR GHIRUP LW WR PDNH LW JURDQ DQG SURWHVW
And if commentators then say that I am being faithful or unfaithful to 
Nietzsche, that is of absoluteO\QRLQWHUHVW¶37  
 
7KHVHFRQGSRLQWLQUHVSRQVHWRWKHTXHVWLRQµ:K\JRYHUQPHQWDOLW\"¶LVWKDWD
Foucauldian approach is lacking in EU legal scholarship on rights. There are 
definite gaps in critical approaches to rights in the EU and this area would 
benHILWIURPPRYLQJLQµQHZGLUHFWLRQV¶38 ,QIDFWWKHUHLVDQµHOXVLYHQRYHOW\
>RIWKHRULVLQJ@¶39 in the EU legal context, with human rights scholarship being 
one very relevant example. Both Francis Snyder and Neil Walker have 
emphatically made these points. In what follows, I outline and endorse their 
arguments. 
 
                                                 
35
 0)RXFDXOWµ&RQIURQWLQJ*RYHUQPHQWV+XPDQ5LJKWV¶LQ0)RXFDXOW Power: Volume 3: 
Essential Works of Foucault 1954-1984 (J Faubion, ed; R Hurley, trs) (Penguin, London 1994) 
474. 
36
 D Macy, The Lives of Michel Foucault (Vintage, New York 1993). 
37
 0)RXFDXOWµ3ULVRQ7DON¶LQ0Foucault, Power/Knowledge (C Gordon, ed; C Gordon and 
others, trs) (Longman, London 1980) 37, 53-4. 
38
 )6Q\GHUµ1HZ'LUHFWLRQVLQ(XURSHDQ&RPPXQLW\/DZ¶Journal of Law and 
Society 167. See further F Snyder, New Directions in European Community Law (Weidenfeld 
and Nicolson, London 1990). 
39
 N Walker, Legal Theory and the European Union: A 25th $QQLYHUVDU\(VVD\¶
Oxford Journal of Legal Studies :DONHUUHIHUVWRµWKHHOXVLYHQRYHOW\RI(8OHJDOWKHRU\¶
(581) and I take inspiration from this. 
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II. THE ELUSIVE NOVELTY OF THEORISING 
 
The relevance of this thesis becomes apparent when one examines the extent to 
which EU legal scholarship has remained largely impervious to critiques of 
rights in non-EU contexts. Current approaches to human rights in the EU 
reflect the general scholarly trend in legal studies on the EU, which has 
remained faithful to an idea of a sui generis quality of EU law that is 
incompatible with theoretical analyses used in other areas and/or disciplines. 
However, there have been calls for scholarship to move away from these 
dominant approaches. As early as 1987, Snyder highlighted the need for 
VFKRODUO\ DWWHQWLRQ WR GLUHFW LWVHOI WRZDUGV ERWK GHYHORSLQJ D PRUH µcritical¶ 
underVWDQGLQJRI(&ODZDQG WRZDUGVPRYLQJ LQ µnew directions¶40 6Q\GHU¶V
UHDVRQLQJ ZDV ILUVW WKDW µ(XURSHDQ &RPPXQLW\ /DZ UHSUHVHQWV PRUH
evidently perhaps than most other subjects an intricate web of politics, 
HFRQRPLFVDQGODZ¶41 6HFRQG LW WKXVµYLUWXDOOy calls out to be understood by 
means of a political economy of law or an interdisciplinary, contextual or 
FULWLFDO DSSURDFK¶42 Snyder suggested three guidelines as to how a critical 
approach to research and teaching within European Community law must 
develop: new areas of study must be explored ± for example, legal pluralism 
and gender relations; new approaches ought to be developed, bringing 
methodologies from other social sciences to the study of EC law; and EC law 
should be analysed using social theory and critical theories of law.  
                                                 
40
 )6Q\GHUµ1HZ'LUHFWLRQVLQ(XURSHDQ&RPPXQLW\/DZ¶Journal of Law and 
Society 167. 
41
 Ibid 167. 
42
 Ibid6Q\GHU¶VSDSHUFKDOOHQJHGWKHDVVXPSWLRQVZLWKLQOHJDOVFKRODUVKLSLQWKH8.RQWKH
EU, with respect to the four themes of: (i) institutions, rules, ideologies and processes, (ii) law, 
economy and society, (iii) the international political economy and (iv) legal pluralism ± i.e., the 
relationship between the Community legal order and the legal orders within the Member 
States. 
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2YHU WZRGHFDGHVRQIURP6Q\GHU¶VFDOO WKHUHUHPDLQVZKDW:DONHUFDOOVDQ
µelusive novelty RI (8 OHJDO WKHRU\¶43 :DONHU¶V REVHUYDWLRQ HFKRHV WKH
opinions of RWKHU HDUOLHU ZULWHUV ZKR H[SUHVVHG VXFK YLHZV DV µWKH (8
presenWV D FKDOOHQJH IRU OHJDO WKHRU\¶ VLQFH LW DSSHDUV WR EH LQDGHTXDWHO\
captured by existing legal theory,44 the integrationist project of the EU 
HPERGLHV D µWUDGLWLRQ RI FULWLFDO UHVWUDLQW¶45 DQG VXIIHUV IURP D µODFN RI
FULWLTXH¶46 :DONHUGHILQHVµOHJDOWKHRU\¶DV 
 
broadly, those forms of inquiry concerned to demonstrate how some 
feature or features of law in general or at least of categories (as opposed 
to specific instances) of law inform or are informed by various key 
matters of human coexistence ± whether in historical and social 
dimensions the matter of how we have and might live together or in the 
PRUDOGLPHQVLRQWKHPDWWHURIKRZZHRXJKWWROLYHWRJHWKHU«47 
 
I take inspiration from this for the thesis and speak about an elusive novelty of 
theorising in the EU rights context, to explain how rights scholarship suffers 
IURP D ODFN RI µWKHRUHWLFDO VHOI-FRQVFLRXVQHVV¶48 , LQWHUSUHW µWKHRULVLQJ¶ WR
                                                 
43
 Walker (n 39). Emphasis added. 
44
 =%DQNRZVNLDQG(&KULVWRGRXOLVµ7KH(XURSHDQ8QLRQDVDQ(VVHQWLDOO\&RQWHVWHG
3URMHFW¶LQ=%DQNRZVNLDQG$6FRWWHGVThe European Union and its Order: The Legal 
Theory of European Integration (Wiley-Blackwell, Oxford 2000) 17, 17. 
45
 J Bergeron, µ$Q(YHU:KLWHU0\WK7KH&RORQL]DWLRQRI0RGHUQLW\LQ(XURSHDQ&RPPXQLW\
Law, in P Fitzpatrick and J Bergeron (eds) (XURSH¶V2WKHU%HWZHHQ0RGHUQLW\DQG
Postmodernity (Ashgate, Aldershot 1998) 16. 
46
 G de Búrca, µ7KH/DQJXDJHRI5LJKWV,Q(XURSHDQ,QWHJUDWLRQ¶LQ-6KDZDQG*0RUHHGV
New Legal Dynamics of European Union (Clarendon, Oxford 1995) 29, 29. 
47
 Walker (n 39) 581. 
48
 Ibid 588. 
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mean a concern with a theoretical perspective, approach, or methodology,49 
DQGZLWKXVLQJLQVLJKWVIURPRWKHUµKLVWRULFDO¶µVRFLDO¶DQGµPRUDO¶GLPHQVLRQV
± i.e., going beyond the sui generis view of EU law and thinking it in abstract, 
wider and perhaps less familiar, terms. Theorising can take a variety of 
theoretical positions ± for example, a natural law position, feminist or Marxist 
positions. 
 
Walker was not commenting specifically on the situation with respect to 
human rights discourse. His focus, rather, was on the more general questions: 
What does the existing corpus of legal theory contribute to our understanding 
of the EU and does the EU provide a new point of departure for legal theory, 
one that requires new tools of analysis and theory building? His commentary 
did, nevertheless, mention rights discourse as one of the areas which the 
elusive novelty of theorising pervades. What has been striking, he commented, 
about the study of human rights development in the EU from the late 1960s 
RQZDUGV LV µWKH H[WHQW WR ZKLFK LW KDV IDLOHG WR UHVRQDWH ZLWK WKH W\SLFDO
concerns of theoretically oriented human rights lawyers working in other 
FRQWH[WV¶50 5DWKHU µWKH PRVW XQLYHUVDO RI OHJDO GLVFRXUVHV « KDV UHPDLQHG
very closely informed by the institutional distinctiveness of the EU legal 
RUGHU¶51 In other words, the concerns of EU lawyers have traditionally been 
tied tRFRQFHUQVIRUOHJLWLPDF\RIWKH(8¶VVXSUDQDWLRQDOOHJDORUGHURQWKHRQH
hand, and overlapping legal orders on the other ± for example, the Council of 
                                                 
49
 )RUIXUWKHUGLVFXVVLRQRIWKHWHUPµPHWKRGRORJ\¶VHHDKHDGDW&KDSWHUSS-8. 
50
 Walker (n 39) 583. 
51
 Ibid 584. 
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Europe.52 Having said this, however, Walker did acknowledge that the 
µQRYHOW\¶ RI WKHRULVLQJ GLG QRW DPRunt to a complete absence of theorising. 
Thus, in response to the sense of novelty of the EU system itself, there did 
GHYHORSµDSUDFWLFHDQGFXOWXUHRIWKHRUHWLFDOUHIOHFWLRQRQ(XURSHDQODZ¶53 He 
FDOOHG WKLV WKH µG\QDPLFV RI (8 OHJDO WKHRU\¶ , ZLOO GHYHORS :DONHU¶V
observations, provide evidence for the lack of critique in the study of human 
rights and the EU, and point also to the instances where critical approaches 
have been taken. What will become apparent are the gaps that remain in the 
field of critical scholarship on the EU and rights, and on the FRA and rights in 
SDUWLFXODU7KHUHWKXVUHPDLQVDQHHGWRPRYHLQµQHZGLUHFWLRQV¶DQGWRVHDUFK
IRU µQHZ WRROV RI DQDO\VLV DQG WKHRU\ EXLOGLQJ¶54 This is precisely what this 
thesis aims to do, using a governmentality perspective to analyse the FRA.  
 
 
 
                                                 
52
 ,DFNQRZOHGJHWKH&RXQFLORI(XURSHDVDQDFWRULQWKH)5$¶VULJKWVGLVFRXUVHLQWKLVWKHVLV
EXW,GRQRWH[DPLQHWKH&RXQFLORI(XURSH¶VULJKWVGLVFRXUVHLQLWVRZQULJKWWKLVGLVFRXUVHLV
located in the European Convention on Human Rights and the jurisprudence of the European 
Court of Human Rights, for instance). I have tried to stay away from precisely this concern 
with overlapping legal orders that Walker explains EU lawyers have traditionally been tied to, 
so as not to fall into the same trap. There has been extensive comment made on this 
relationship of overlap with the FRA and resultant debates regarding the duplication and 
VXSSOHPHQWDWLRQRIWKH&RXQFLORI(XURSH¶VZRUNE\WKH)5$± e.g., Memorandum to 
Secretariat General of WKH&RXQFLORI(XURSH$QDO\VLVRIWKH(XURSHDQ&RPPLVVLRQ¶V
legislative proposals for the establishment of a European Union Agency for Fundamental 
Rights, 8.9.2005. What is relevant for this thesis is the relationship of cooperation that the 
Council of EXURSHLVVDLGWRKDYHZLWKWKH)5$E\YLUWXHRIWKH)5$¶VIRXQGLQJOHJLVODWLRQ
See further Chapter 5 (n 66). 
53
 Walker (n 39) 586. Note that such comment with respect to legal theory and the EU was a 
misrepresentation in the eyes of Jo Hunt and Jo Shaw, whRVXJJHVWWKDW:DONHU¶V
problematisation is unfair. They assert that more critical questions are now being asked of the 
European legal order and the integration process. The focus in their study, J Hunt and J Shaw, 
µ)DLU\7DOHRI/X[HPERXUJ"5HIOHFWLRQVRQ Law and Legal Scholarship in European 
,QWHJUDWLRQ¶in A Warleigh-Lack (ed), Reflections on European Integration: 50 Years of the 
Treaty of Rome (Palgrave Macmillan, Basingstoke 2009) 93 is the European Court of Justice 
(ECJ) and they review the re-tellings of the fairy tale by a range of EU legal scholars ± noting 
that there is a move beyond conventional accounts to focus on the environment in which the 
Court operates, on its interlocutors and on the relationships between them. 
54
 Walker (n 39) 581. 
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III. OUTLINING THE CHAPTERS 
 
I proceed by providing evidence for the elusive novelty of theorising in EU 
legal scholarship on rights in Chapter 2. This chapter outlines theoretical 
approaches to rights in EU legal scholarship, comparing these with critiques of 
rights that have been undertaken in non-EU contexts. This direct comparison 
VXSSRUWV:DONHU¶VSRLQWRQ WKHHOXVLYHQRYHOW\RI WKHRULVLQJ LQ WKH(8ULJKWV
context ± and consequently highlights that, given the lack of theoretical-critical 
approaches, there is space and a need for a governmentality perspective.  
 
Chapter 3 focuses on governmentality. It gives a detailed account of the 
meaning of governmentality, focusing on how Foucault developed the concept 
froPWKHODWHVRQZDUGVDQGKRZKHKDGSUREOHPDWLVHGµSRZHU¶LQHDUOLHU
work. I use illustrations from scholarship that adopts a governmentality 
perspective to highlight the usefulness and creativity of this approach.  
 
Chapter 4 provides an introduction to the case study of this thesis, the FRA. I 
GHVFULEH LQ GHWDLO WKH )5$¶V KLVWRULFDO GHYHORSPHQW LWV RUJDQLVDWLRQ DQG
activities, and focus on three major publications of the FRA to date: an annual 
report,55 a thematic report on homophobia and discrimination on grounds of 
sexual orientation,56 and the results of an EU-wide survey on minorities and 
discrimination.57 6SHFLILF DVSHFWV RI WKH $JHQF\¶V VWUXFWXUH UROH DQG RXWSXW
form the analysis in Chapters 5, 6 and 7. These aspects are, broadly speaking, 
                                                 
55
 EuropHDQ8QLRQ$JHQF\IRU)XQGDPHQWDO5LJKWV)5$µ$QQXDO5HSRUW¶ 
<http://fra.europa.eu/fra/material/pub/ar08/ar08_en.pdf> accessed 16 November 2008. 
56
 (n 8). 
57
 Ibid. 
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the presence and role of actors and experts, the collection of information and 
data, and the products through which this data is presented (i.e., the 
publications).  
 
&KDSWHU  GLVFXVVHV KRZ WKH )5$¶V REMHFWLYH RI FROOHFWLQJ GDWD DQG
information was originally frDPHGLQWHUPVRIµPRQLWRULQJ¶$WWKHHDUO\VWDJHV
of proposal and negotiation, monitoring was envisaged as one of the new 
$JHQF\¶V PDLQ WDVNV WKH )5$ ZDV LQ IDFW FRQFHSWXDOLVHG DV D PRQLWRULQJ
agency. Today this role is interpreted differently, as an advisory one. I argue 
that this change of focus nevertheless reveals a process of monitoring, when 
PRQLWRULQJ LV XQGHUVWRRG LQ WKH )RXFDXOGLDQ VHQVH RI µVXUYHLOODQFH¶
Surveillance refers to a particular power relation that has the attributes of 
discipline and normalisation. By focusing on the monitoring role, Chapter 5 
XQGHUWDNHVDFULWLTXHRIWKHSRZHUUHODWLRQVZLWKLQWKH)5$¶VULJKWVGLVFRXUVH
as discipline,WWKHUHIRUHVKRZVKRZWKH)5$¶VULJKWVGLVFRXUVHLVDGLVFRXUVH
of discipline and how, consequentl\WKH)5$¶VFXUUHQWIXQFWLRQVDUHSURFHVVHV
of surveillance which regulate actors through techniques of observation. The 
IRFXVRQWKHIHDWXUHVRIGLVFLSOLQDU\SRZHUZLWKLQWKH)5$¶VSURFHVVHVLV WKH
first step in analysing the FRA from a governmentality perspective. 
 
&KDSWHUPRYHVRQWRDQDO\VHWKH)5$¶VULJKWVGLVFRXUVHIURPWKHSHUVSHFWLYH
of power as government. Whereas Chapter 5 extended the meaning of power 
IURP µSRZHU DV VRYHUHLJQW\¶ WR µSRZHU DV GLVFLSOLQH¶ &KDSWHU  H[WHQGV WKLV
analysis further WR µSRZHU DV JRYHUQPHQW¶ ± to explain a triangle that exists 
between sovereignty-discipline-government. The chapter situates the FRA 
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within the broader context of the governance discourse of the Union. The FRA 
is a governance structure by virtue of being an agency. As such, it is a 
manifestation of the governance processes that are currently in a state of 
proliferation in the EU. This chapter is interested in critically examining the so-
FDOOHG µgovernance IHDWXUHV¶ RI WKH )5$ DQG GHPRQVWUDWLQJ WKDW IURP D 
governmentality perspective, these are rather processes of governmentality. To 
GR WKLV , FULWLFDOO\ H[DPLQH ILUVW WKH DFWRUV WKDW PDNH XS WKH $JHQF\¶V
structure, second the classification of these actors as experts and, third, the use 
of statistics in WKH FROOHFWLRQ RI GDWD DQG LQIRUPDWLRQ 7R GHILQH WKH )5$¶V
processes as governmentality has significant impact for rights discourse. What 
I am effectively demonstrating is that the rights discourse of the FRA is a 
discourse not only of discipline but of government(ality). This has two wider 
LPSOLFDWLRQV )LUVW LW PHDQV WKDW ZH FDQ LGHQWLI\ D SURFHVV RI µgoverning 
rights¶ ± meaning that rights discourse itself is delimited and defined by the 
actors, experts and statistics which form part of the FRA and its procedures. 
Second, it means that, alongside this process, another process is identifiable ± 
WKDWLVµJRYHUQLQJthrough ULJKWV¶7KLV,H[SODLQLVZKHUHDFWRUVH[SHUWVDQG
statistics govern individuals.  
 
Whereas Chapter 6 looked at the actors and experts that make up the FRA 
ERGLHV &KDSWHU  ORRNV DW µRWKHU¶ DFWRUV QRW GLUHFWO\ SDUW RI WKH )5$¶V (8-
level and national-level structures but with whom the FRA has a relationship of 
µFRRSHUDWLRQ¶,ORRNVSHFLILFDOO\DWWZRDFWRUVKHUHWKHLQGLYLGXDOFLWLzen and 
non-governmental organisations (NGOs). The objective of this chapter is to 
WDNH WKH JRYHUQPHQWDOLW\ DQDO\VLV IXUWKHU7KHVH µRWKHU¶ DFWRUV IROORZLQJ WKH
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µJRYHUQLQJ WKURXJK ULJKWV¶ DQDO\VLV PDGH LQ &KDSWHU  ZRXOG UHVHPEOH µWKH
JRYHUQHG¶LQDQRUGinary governor/governed dichotomy. However, this chapter 
shows that these actors, from a governmentality perspective, actually govern 
themselves. I thereby propose that governmentality necessarily involves self-
government. And self-government is a further DVSHFWRIWKHµJRYHUQLQJWKURXJK
ULJKWV¶ DQG µJRYHUQLQJ ULJKWV¶ SURFHVVHV 7KH LQGLYLGXDO DQG WKH 1*2 ERWK
govern themselves through rights, and their self-government further regulates 
and defines the rights discourse of the FRA. 
 
Chapter 8 demonstrates how this thesis adds to the debate on rights and 
governance in EU legal scholarship. It focuses on the two elements of 
µJRYHUQLQJ ULJKWV¶ DQG µJRYHUQLQJ WKURXJK ULJKWV¶ DQG GHYHORSV WKH
implications that this has for the rights discourse of the FRA. The chapter 
places emphasis on a continued interrogation of the FRA and on staying open 
to new possibilities with respect to its rights discourse. It reiterates the focus of 
WKH WKHVLV DV D IRUP RI UHVLVWDQFH WR GRPLQDQW OHJDO VFKRODUVKLS RQ WKH (8¶V
rights and governance discourses and thereby stresses how this thesis seeks to 
make a contribution towards remedying the lack of critique (in other words, the 
elusive novelty of theorising) in EU legal scholarship on rights.
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2 
EU Legal Scholarship on Rights: Identifying a  
Lack of Critique 
 
 
I. INTRODUCTION 
 
In the previous chapter, I used the phrase elusive novelty of theorising to 
describe how there is a lack of theorising in the EU legal context, including in 
WKHDUHDRIKXPDQULJKWV7KHWHUPµQRYHOW\¶GRHVQRWKRZHYHr, indicate a total 
absence of theorising. Reviewing academic commentaries on the EU and rights 
reveals that there are contributions that can be classified as theoretical-critical 
in their approach to rights.1 Notable examples are work by Gráinne de Búrca, 
Carl Stychin and Neil Walker. This chapter examines the theoretical-critical 
scholarship that currently exists in the EU context and reviews this alongside 
critical scholarship on human rights in non-EU contexts.2 The objective of this 
chapter is, therefore, to examine how, within these two contexts, rights have 
EHHQ µSXW LQWR GLVFRXUVH¶ I emphasise that the chapter is concerned with the 
approaches of legal scholars to rights in the EU rather than with the issues that 
they tackle.3 The comparison between EU and non-EU contexts serves to 
                                                 
1
 I use tKHSKUDVHµWKHRUHWLFDO-FULWLFDO¶WRGHVFULEHWKHVHFRPPHQWDULHVVLQFHWKH\FDQQRWDOOEH
GHVFULEHGDVµFULWLFDO¶± VRPHH[DPSOHVWKDW,XVHFDQEHVDLGWRµWKHRULVH¶ULJKWVEXWWKH\GR
not take a critical perspective. Other examples do take a critical perspective, in which case the 
SKUDVHDOVRZRUNVVLQFHFULWLFDODSSURDFKHVDUHDOVRµWKHRUHWLFDO¶,UHWXUQWRWKLVSRLQWLQ3DUW
IV. 
2
 A delimitation should be noted: the scholarship that this chapter reviews is limited to legal 
academic commentaries in the English language. This delimitation reflects the trend that law as 
a discipline has been most closely associated with human rights, whilst at the same time 
narrowing the scope of inquiry within manageable limits. 
3
 The range of issues covered by legal scholars writing on the EU and rights is widespread. 
Some examples include: rights and the ECJ (-&RSSHOODQG$2¶1HLOµ7KH(XURSHDQ&RXUWRI
-XVWLFH7DNLQJ5LJKWV6HULRXVO\"¶Legal Studies 227; J Weiler and N Lockhart, 
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underline the point made in Chapter 1: namely, that there is (in contrast to 
scholarship outside the EU) an elusive novelty of theorising in EU legal 
scholarship on rights, and to highlight the absence of literature examining 
rights in the EU from a governmentality perspective.  
 
I proceed by explaining why it is important in the first place to examine how 
ULJKWVDUHµSXWLQWRGLVFRXUVH¶DQGWKH)RXFDXOGLDQFRQQRWDWLRQVRIWKLVSKUDVH
in Part II. Part III outlines critiques of rights in non-EU contexts under three 
GLIIHUHQWWKHPHVQDPHO\ULJKWVDVµSDUDGR[¶WKHµGDUNVLGHV¶RIKXPDQULJKWV
DQGOLYLQJLQµGDUNWLPHV¶DQGWKHµRWKHUVLGH¶RIULJKWV3DUW,9GHVFULEHVWKH
theoretical-critical approaches to human rights that exist in EU legal 
scholarship. It examines examples of literature under six separate themes: work 
WKDWSUREOHPDWLVHVULJKWVDVµYDOXHV¶DVµODQJXDJH¶DVµSDUDGR[¶DQGDVµLURQ\¶
OLWHUDWXUH WKDW XVHV ULJKWV WR GHILQH WKH µERG\ERGLHV¶ DSSO\LQJ IHPLQLVW Dnd 
queer theory perspectives; and scholarship that links rights to an emerging 
GLVFRXUVHRQµJRYHUQDQFH¶,FRQFOXGHWKDWWKHUHLVDJDSLQWKLVOLWHUDWXUHIRUD
critical, governmentality perspective on rights, which I seek to fill. 
 
                                                                                                                                 
µ³7DNLQJ5LJKWV6HULRXVO\´Seriously: The European Court and its Fundamental Rights 
-XULVSUXGHQFH¶Common Market Law Review 51), rights and the need for a human 
rights policy for the EU (P $OVWRQDQG-:HLOHUµ$Q³(YHU-&ORVHU8QLRQ´LQ1HHGRID+XPDQ
Rights Policy: The EXURSHDQ8QLRQDQG+XPDQ5LJKWV¶European Journal of 
International Law 658; A Williams, EU Human Rights Policies: A Study in Irony (OUP, 
Oxford 2004)), the Charter of Fundamental Rights (T Hervey and J Kenner (eds), Economic 
and Social Rights under the EU Charter of Fundamental Rights (Hart, Oxford 2003); K 
/HQHDUWVDQG(GH6PXWHUµ$%LOORI5LJKWVIRUWKH(XURSHDQ8QLRQ¶Common 
Market Law Review 273), the EU as an international human rights actor (T Ahmed and I de 
-HVXV%XWOHUµ7KH(XUopean Union and Human Rights: An International Law Perspective 
(2006) 17 European Journal of International Law 771; A :LOOLDPVµ7KH,PSRVVLELOLW\RIWKH
(XURSHDQ8QLRQDVD*OREDO+XPDQ5LJKWV5HJLPH¶LQ5%URZQVZRUGHGGlobal 
Governance and the Quest for Justice, Vol. 4: Human Rights (Hart, Oxford 2004) 69) and 
human rights and external relations (M Bulterman, Human Rights in the Treaty Relations of the 
European Community: Real Virtues or Virtual Reality (Intersentia-Hart, Oxford 2001); A 
:LOOLDPVµEnlargement of the Union and Human Rights Conditionality: A Policy of 
'LVWLQFWLRQ"¶European Law Review 471). 
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II. PUTTING INTO DISCOURSE 
 
I have explained that the objective of this chapter is to demonstrate the way in 
ZKLFKULJKWVDUHµSXWLQWRGLVFRXUVH¶E\VFKRODUVZULWLQJLQDQ(8DQGDQRQ-
(8 FRQWH[W 7KH SKUDVH µSXW LQWR GLVFRXUVH¶ LV WDNHQ IURP )RXFDXOW 0RVW
notably in The History of Sexuality, Foucault talks about the way in which, 
IURP WKH VHYHQWHHQWK FHQWXU\ RQZDUGV VH[ ZDV µSXW LQWR GLVFRXUVH¶4 He 
explains how, far from being the beginnings of an age of repression, the 
seventeenth century revealed a multiplication of discourses on sex. A 
particularly interesting discovery was that there existed, at the level of 
discourses on sex and in the face of censorship and the policing of statements, 
an incitement to speak about it until the discourse on sex became essential. The 
discoursHZDVXVHIXOLQWKDWLWVHSDUDWHGWKHµVH[XDOGHYLDQW¶IURPWKHUHVWRI
WKHSRSXODWLRQ7KHGHYLDQWZDVWKHµRWKHU¶DJDLQVWZKLFKWRGHILQHDµQRUP¶LQ
VRFLHW\7KHUHDUHOHVVRQVLQ)RXFDXOW¶VPHWKRGRORJ\WKDWFDQEHDSSOLHGWRWKLV
thesis and indeed to other studies on rights. Specifically, there has been an 
µLQFLWHPHQWWRGLVFRXUVH¶FRQFHUQLQJKXPDQULJKWVLQWKH(8EHJLQQLQJLQWKH
1970s with the jurisprudence of the ECJ and continuing to the present day in 
the form of talk about the FRA and rights, rights discourse has now become 
essential and politically useful. The discourse both promotes the identity of the 
EU as a protector of rights and maintains the identity of its citizens as rights 
holders. 
 
                                                 
4
 M Foucault, The History of Sexuality: Volume 1: The Will To Knowledge (R Hurley, trs) 
(Penguin, London 1998) 11. 
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It is appropriate at this stage to clarify the meaniQJRIµGLVFRXUVH¶'LVFRXUVHLV
according to Foucault, the site at which power and knowledge are joined 
together.5 As such, discourse articulates a vocabulary by which we come to 
NQRZ DQG GHILQH D VRFLDOO\ FRQVWUXFWHG µUHDOLW\¶ ± LW µGHOLQHDWHV WKH WHUPV of 
LQWHOOLJLELOLW\ZKHUHE\DSDUWLFXODUUHDOLW\FDQEHNQRZQDQGDFWHGXSRQ¶6 This 
UHDOLW\ EHFRPHV ZKDW ZH UHFRJQLVH DV WKH µWUXWK¶ DERXW IRU LQVWDQFH
(homo)sexuality ± or, as in this thesis, human rights. Moreover, discourse is 
both an instrument and effect of power ± transmitting, producing, reinforcing 
DQG XQGHUPLQLQJ SRZHU UHODWLRQV 7KHUH LV QR RQH GLVFRXUVH µRI SRZHU¶ EXW
rather different discourses circulate within the field of observation at any one 
time. A discourse is, furthermore, open, incomplete and evolving, as opposed 
to closed, fixed and static. The human rights discourse of the EU is continually 
evolving, as the example of the new human rights agency illustrates.  
 
:KDW LV LQWHUHVWLQJ IURP)RXFDXOW¶VSHUVSHFWLYH LV WKH µGLVFXUVLYH IDFW¶ ± i.e., 
WKHZD\ LQZKLFK LQKLVVWXG\VH[ LV µSXW LQWRGLVFRXUVH¶RU LQRWKHUZRUGV
KRZ ZH DUH µWR DFFRXQW IRU WKH IDFW WKDW LW LV VSRNHQ DERXW WR GLVFRYHU ZKR
does the speaking, the positions and viewpoints from which they speak, the 
institutions which prompt people to speak about it and which store and 
GLVWULEXWHWKHWKLQJVWKDWDUHVDLG¶7 This chapter is interested in recounting how 
human rights have been put into discourse in EU legal scholarship, beginning 
with a comparison to how rights have been put into discourse in non-EU 
contexts. 
 
                                                 
5
 Ibid 100. 
6
 RL Doty, Imperial Encounters (University of Minnesota Press, Minneapolis 1996) 6.  
7
 Ibid 11. 
 24 
III. CRITIQUES OF RIGHTS: NON-EU CONTEXTS 
 
There are of course a variety of critiques that have been applied to the study of 
rights. For instance, there are critiques that presume only to be working the 
elements of a particular formulation against itself and which describe 
themselves as immanent (e.g., Hegelian-Marxist critique, which inspired both 
early Frankfurt School theory and Derridean deconstruction). There are also 
those that work expressly against the grain of the text to draw attention to 
hidden elements within it.8 It is not my objective here to provide a complete 
review of critical scholarship on human rights, or to provide an account of 
µWKHRULHVRIULJKWV¶5DWKHU,DLPWRKLJKOLJKWH[DPSOHVRIDSSURDFKHVWR rights 
that take a critical attitude ± i.e., that question the perils and possibilities of 
rights discourse. The variety of these types of approaches illustrates how rights 
scholarship outside the EU is different from rights scholarship in the EU: it is 
mRUH GHOLEHUDWHO\ µFULWLFDO¶9 7KHVH DSSURDFKHV DOVR DIILUP :DONHU¶V
observation on the study of human rights development in the EU from the late 
VRQZDUGVQDPHO\µWKHH[WHQWWRZKLFKLWKDVIDLOHGWRUHVRQDWHZLWKWKH
typical concerns of theoretically oriented human rights lawyers working in 
RWKHUFRQWH[WV¶10 These critiques of rights have valuable insights for this thesis 
but they are not doing the same thing. They do not analyse the human rights 
discourse of the EU, and certainly not of the FRA, from a governmentality 
perspective. 
                                                 
8
 W %URZQ DQG - +DOOH\ ,QWURGXFWLRQ¶ LQ : %URZQ DQG - +DOOH\ HGV Left Legalism/Left 
Critique (Duke University Press, London 2002) 1, 26. 
9
 I use the definition of critique I referred to in the previous chapter and which I develop in 
Chapter 3. 
10
 1:DONHUµ/HJDO7KHRU\DQGWKH(XURSHDQ8QLRQ$th $QQLYHUVDU\(VVD\¶
Oxford Journal of Legal Studies 581, 583. I made reference to this observation earlier in 
Chapter 1. 
 25 
 
I have labelled the approaches that I discuss according to certain general 
assertions that they make with respect to rights discourse. The first is rights as 
µSDUDGR[¶ LI KXPDQ ULJKWV DUH LQGHHG WKH µ(QOLJKWHQPHQW SURPLVH of 
HPDQFLSDWLRQ¶11 as they are often-times perceived, then the idea that human 
rights have triumphed on the world stage is something of a paradox. Their 
WULXPSKPRUHRYHUFDQEHVKRZQDVRYHUVKDGRZHGE\µGDUNWLPHV¶DQGE\WKH
µGDUN VLGHV¶ RI KXPDQ ULJKWs themselves. This is the second general theme. 
)XUWKHUPRUH FHUWDLQ FULWLTXHV RI ULJKWV GLVFRXUVH KDYH UHFRJQLVHG WKH µRWKHU¶
side of human rights through adopting a cultural perspective, which is the third 
theme.  
 
A.  5LJKWVDVµ3DUDGR[¶ 
µ3DUDGR[ LV WKH RUJDQLVLQJ SULQFLSOH RI KXPDQ ULJKWV¶12 according to Costas 
'RX]LQDV µ+XPDQ ULJKWV¶ KH DVVHUWV µKDYH RQO\ SDUDGR[HV WR RIIHU WKHLU
HQHUJ\FRPHVIURPWKHLUDSRUHWLFQDWXUH¶13 Douzinas explains the dilemma of 
paradox by undertaking a genealogy, or what KHFDOOVDQµDOWHUQDWLYHKLVWRU\¶14 
of natural law. This history works its way from natural law to natural rights, 
through Hobbes and Locke, the classic critiques of Burke and Marx, the 
introduction to the argument of the free and subjected subject, psychoanalysis 
and human rights, human rights as utopia, the human rights of the other, and 
FRQFOXGHVZLWKµWKHHQGRIKXPDQULJKWV¶'RX]LQDV¶DSSURDFKLVXQGRXEWHGO\a 
                                                 
11
 C Douzinas, The End of Human Rights: Critical Legal Thought at the Turn of the Century 
(Hart, Oxford 2000) 1. 
12
 C Douzinas, Human Rights and Empire: The Political Philosophy of Cosmopolitanism 
(Routledge-Cavendish, Abingdon 2007) 8. 
13
 Douzinas (n 11) 21. 
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 Ibid 376. 
 26 
critique (The End of Human RightsKHZULWHVLVIRUµWKHFULWLFDOPLQGDQGILHU\
KHDUW¶15) and as such is a distinct contribution to the Critical Legal Studies 
&/6 PRYHPHQW LQ %ULWDLQ 'RX]LQDV KLPVHOI FDOOV WKH ZRUN D µFULWLTXH RI
OHJDOKXPDQLVPLQVSLUHGE\D ORYHRIKXPDQLW\¶16 and is very specific on his 
XQGHUVWDQGLQJRIµFULWLTXH¶+HH[SODLns that his project has the Kantian aim of 
exploring the philosophical presuppositions, the necessary and sufficient 
FRQGLWLRQV RI D SDUWLFXODU GLVFRXUVH ULJKWV 'RX]LQDV¶ FULWLTXH LV LQ RWKHU
ZRUGVQRWDµFULWLFLVP¶ 
 
Douzinas goes on to explain that µSDUDGR[¶ DV WKH RUJDQLVLQJ SULQFLSOH RI
human rights, manifests itself in a number of ways. For instance, there is, first, 
the paradox of the theory and practice of human rights. Despite the free-
flowing rhetoric on human rights post-1945 and the Universal Declaration on 
+XPDQ 5LJKWV RXU DJH KDV ZLWQHVVHG PRUH YLRODWLRQV WKDQ SUHYLRXV µOHVV
HQOLJKWHQHG¶ HSRFKV 6HFRQG WKH KLVWRULFDO GHYHORSPHQW RI KXPDQ ULJKWV LV
beset by paradox. The triumph of human rights was declared, Douzinas 
recounts, after the collapse of communism. Paradoxically, this coincided with 
WKHµGHDWKRIPDQ¶DVWKHVRYHUHLJQFHQWUHRIWKHZRUOGDVDQQRXQFHGE\VRFLDO
theory and philosophy in the 1970s and early 1980s. This, influenced by the 
thought of Nietzsche, Marx and Freud challenged the assumption of liberal 
KXPDQLVP DQG WKH SURJUHVVLYH UHDOLVDWLRQ RI WKH µZKROH PDQ¶ WKURXJKRXW
history (although there has been in more recent years a marked return to the 
subject).17 7KLUGKXPDQULJKWVDUHµLQWHUQDOO\ILVVXUHG¶± they are used as the 
defence of the individual against state power and are built in the image of an 
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individual with absolute rights. They are also, fourth, a combined term, 
exhibiting on the one hand the paradoxical elements of the 
human/humanism/humanity, and on the other hand, the discipline of law. 
Finally, the most intriguing element of the paradox I have left until last ± the 
SDUDGR[RIWKHµHQGRIKXPDQULJKWV¶7KHSDUDGR[KHUHLVWKHXWRSLDQHOHPHQW
behind human rights. Rights represent a political and ethical utopia, the 
epiphany of which will never occur. Unlike classical utopias, human rights do 
not derive their force from a predicted future society of perfection but from the 
pain and suffering felt by the citizens of states that have claimed their triumph. 
µ+XPDQULJKWVDUHWKHQHFHVVDU\DQGLPSRVVLEOHFODLPRIWKHODZWRMXVWLFH¶18 
7KH PHVVDJH RI DQ µHQG RI KXPDQ ULJKWV¶ SHUKDSV SDUDGR[LFDOO\ LQ LWVHOI LV
WKXVQRWDSHVVLPLVWLFRQH7KHµend RIKXPDQULJKWV¶WKDWLVFORVLQJRXUGRRUV
to them, is not even mildly suggested. Rather, the end of human rights, the 
paradox implies, will come when they lose their utopian end.  
 
$QRWKHU FULWLTXH RI µSDUDGR[¶ DV WKH LQKHUHQW FRQGLWLRQ RI ULJKWV LV PDGH E\
Wendy Brown.19 %URZQ¶VFULWLTXHIHDWXUHVLQDFROOHFWLRQRIHVVD\VWhat aims 
WRUHLQYLJRUDWHWKHWUDGLWLRQRIFULWLTXHDVYLWDOWRZKDWWKHµLQWHOOHFWXDOOHIW¶KDV
WRRIIHU7KHHVVD\VHGLWHGE\%URZQDQG-DQHW+DOOH\DSSO\µOHIWFULWLTXH¶WR
projects that invoke the promise of the liberal state to effect justice through law 
± WKH GRPLQDQW IRUP RI VXFK SURMHFWV EHLQJ KXPDQ ULJKWV $ µOHIW DQDO\VLV¶
EHJLQVZLWKDFULWLTXHRIOLEHUDOLVP¶VDVVXPSWLRQRIDOHJLWLPDWHVWDWHLQZKLFK
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 :%URZQµ6XIIHULQJWKH3DUDGR[HVRI5LJKWV¶LQ:Brown and J Halley (eds), Left 
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we are guaranteed equality before the law and in which the individual is 
paramount. The analysis focuses on the social powers of producing subjects 
WKDWOLEHUDOLVPODUJHO\LJQRUHV7KHHVVD\VJUDSSOHZLWKDQHVVHQWLDOµSDUDGR[¶
that of identity as both a crucial site of cultural belonging and political 
mobilisation, and as a vehicle of domination through regulation. Human rights 
is a project that constructs identities and so contains this paradox.  
 
,Q %URZQ¶V FKDSWHU µ6XIIHULQJ WKH 3DUDGR[HV RI 5LJKWV¶ D )RXFDXOGLDQ
DQDO\VLV LV XVHG WR GHVFULEH ULJKWV DV µSDUDGR[¶ +HU FULWLTXH EHJLQV ZLWK WKH
question of the value of rights discourse, specifically its value for women. 
)URP WKLV VKH DVNV µLI PXFK RI WKH VWUXJJOH DJDLQVW PDOH GRPLQDQFH
homophobic practices and racism now dwells irretrievably in the field of rights 
claims and counterclaims, what are the possibilities and perils of this 
GZHOOLQJ"¶20 7KH DQVZHU VKH JLYHV LV WKDW ULJKWV ODQJXDJH LV µGHHSO\
SDUDGR[LFDO¶DQGVKHPDNHVWKLVFODLPQRWMXVWFRQFHUQLQJULJKWVGLVFRXUVHDV
LW DIIHFWV ZRPHQ EXW ULJKWV GLVFRXUVH PRUH EURDGO\ 7KH µSDUDGR[¶ is that 
rights only appear DV µWKDW ZKLFK ZH FDQQRW QRW ZDQW¶21 Brown uses 
)RXFDXOW¶VIRUPXODWLRQRISRZHUWRGHVFULEHWKHUHJXODWRU\SRZHUVRI LGHQWLW\
DQG RI ULJKWV EDVHG RQ LGHQWLW\ DQG WR DUJXH WKDW ULJKWV DUH µVLPXOWDQHRXVO\
politically essential and SROLWLFDOO\UHJUHVVLYH¶22 Rights secure our standing as 
individuals whilst always obscuring the way in which that standing is regulated 
and achieved. So, for example, to have a right by virtue of your character as a 
woman is to be designated and subordinated by gender. Given that rights 
emerge as paradoxical, what are the possibilities for interpreting these 
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SDUDGR[HV LQ D PDQQHU WKDW UHQGHUV WKHP SROLWLFDOO\ HIILFDFLRXV" µ3DUDGR[¶
%URZQ ZULWHV ZKLOH QRW µDQ LPSRVVLEOH SROLWLFDO FRQGLWLRQ¶ LV QHYHUWKHOHss 
µGLIILFXOW WR QHJRWLDWH¶23 ,W LV D µSUHGLFDPHQW LQ WKH GLVFRXUVH¶24 Brown 
therefore leaves the question open. 
 
7KHLGHDRIULJKWVDVµSDUDGR[¶LVLQWHJUDOWRP\VWXG\,Q&KDSWHUVDQG,
describe how the rights discourse of the FRA is paradoxical since it has the 
potential to both emancipate and govern. What I add to critiques of rights as 
µSDUDGR[¶ LV DJRYHUQPHQWDOLW\SHUVSHFWLYHZKLFKDOORZVPH WRKLJKOLJKW WKH
potential of rights to govern and the potential of rights discourse to be 
governed. Who or what is governed and/or does the governing, and indeed who 
RUZKDWLVJRYHUQDEOHDUHLVVXHVWKDWXQIROGDVWKHµSDUDGR[¶LVH[SORUHGLQWKH
coming chapters. Moreover, I agree with Douzinas that recognising the 
SDUDGR[GRHVQRWLPSO\DQµHQGRIKXPDQULJKWV¶,H[WHQGKLVVXJJHVWLRQWRVD\
that the paradox, rather, points to the possibilities of rights discourse and these 
possibilities are realised by observing rights through a governmentality lens.  
 
B. /LYLQJLQµ'DUN7LPHV¶DQGWKHµ'DUN6LGHV¶RI5ights 
(DUOLHU , WRXFKHG RQ WKH SKUDVH µGDUN WLPHV¶ DV DQ LOOXVWUDWLRQ RI RXU SUHVHQW
WLPHV ZKLFK UHVHPEOH WKH SDWWHUQ RI WKH WZHQWLHWK FHQWXU\ D µFHQWXU\ RI
PDVVDFUH JHQRFLGH HWKQLF FOHDQVLQJ WKH DJH RI WKH +RORFDXVW¶25  An 
alternative understanding oI µGDUN WLPHV¶ LV JLYHQ E\ 'XQFDQ .HQQHG\ IRU
ZKRPWKHµGDUNWLPHV¶DUHUHSUHVHQWHGE\DµORVVRIIDLWK¶LQWKHFRKHUHQFHRI
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rights discourse.26 However, this loss of faith is, according to his analysis, an 
inevitable outcome of engaging in critique. He addresses the issue of why one 
should make such a critique of rights despite the unpleasant loss of faith that 
will inevitably ensue.  
 
The CLS critique of rights,27 Kennedy explains, was considered perverse 
because it was modernist ± because it insinuated a loss of faith. But, he argues, 
this loss of faith is not perverted. The CLS, or left/modern/postmodern critique 
(left/mpm ± his own version of the CLS critique of rights) is compelling 
EHFDXVH WKH µORVVRI IDLWK¶ LV QRW D ORVVRI IDLWK LQ µHYHU\WKLQJ¶ VXFK that one 
GRHVQRWNQRZZKDWWREHOLHYHLQ7KDWµZURQJDQGHYLOWHQGHQF\¶RIWKHFODLP
or accusation, of nihilism is nowhere on the agenda. Left/mpm critique does 
QRW OHDYH XV ZLWK µQRWKLQJ¶ LW GRHV QRW QHFHVVDULO\ LPSO\ D ORVV RI IDLWK LQ
normativity in general and in the use of rights reasoning to determine what the 
law should be, and it does not suggest a reduction in the rights of citizens 
against their governments. Rather, what left/mpm critique does is to change 
attitudes toward a particular theory WKDW KDG VRPH FODLP WR µULJKWQHVV¶ 7KH
answer, then, to why we ought to engage in critique is: so as to highlight 
SUREOHPVWKDWVKRXOGEHQDPHGDQGQRWKLGGHQVRWKDWZHFDQWKHQµUHSODFHWKH
V\VWHPSLHFHE\SLHFH«ZLWKDbetter V\VWHP¶28 Kennedy labels his project as 
µUHFRQVWUXFWLRQ¶WKDWRSHQVXSSRVVLELOLWLHV,DSSO\.HQQHG\¶VVHQWLPHQWLQP\
WKHVLVDOWKRXJKZLWKVRPHFDXWLRQDVWRWKHTXDOLILFDWLRQIRUDµEHWWHUV\VWHP¶
                                                 
26
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Left Legalism/ Left Critique (Duke University Press, London 2002) 178, 178-79. 
27
 Here Kennedy cites Mark Tushnet, Peter Gabel, Frances Olsen and himself, ibid 183. 
28
 Ibid 218. Emphasis added. 
 31 
VRDVWRDYRLGWKDWFRQWHQWLRXVWHUPµSURJUHVV¶,PHDQUDWKHUWRLQYRNHDVHnse 
of the openness of possibility. 
 
As well as the µGDUN WLPHV¶ WKHUH DUH WKH µGDUN VLGHV¶ RI KXPDQ ULJKWV
WKHPVHOYHV'DYLG.HQQHG\IRUH[DPSOHGHVFULEHVKXPDQULJKWVDVWKHµGDUN
VLGHV¶ RI WKH KXPDQLWDULDQ WUDGLWLRQ29 The context for his analysis, which is 
informed by CLS and New Approaches to International Law (NAIL),30 is an 
examination of some of the difficulties that arise when humanitarian 
sentiments are transformed into institutional projects, like human rights.31 The 
µGDUNVLGHV¶RIKXPDQULJKWVare shown through the understanding that they are 
µWRROV¶ WKDW KXPDQLWDULDQV KDYH GHYLVHG IRU LQIOXHQFLQJ IRUHLJQ DIIDLUV
)XUWKHUPRUH WKH\ UHSUHVHQW D µYRFDEXODU\ RI JRYHUQDQFH¶ DQG ILQDOO\ WKH\
allow humanitarians to provide the terms according to which global powers are 
exercised.32  
 
:KLOVW µWKHKXPDQ ULJKWVPRYHPHQWKDVXQTXHVWLRQDEO\GRQHD JUHDW GHDO RI
JRRG¶33 WKH SUREOHP IRU .HQQHG\ LV WKDW ULJKWV FUHDWH µFRVWV¶ ZKHQ WKH\ DUH
translated into governance. These costs are, first, that human rights occupy the 
ILHOG $V WKH µGRPLQDQW DQG IDVKLRQDEOH YRFDEXODU\ IRU WKLQNLQJ DERXW
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HPDQFLSDWLRQ¶34 rights crowd out other ways of pursuing social justice that 
may be more effective (for example, religious vocabularies, local traditions). 
Second, rights often excuse government behaviour. Third, human rights 
SHUSHWXDWH WKH P\WK RI WKH µLQWHUQDWLRQDO FRPPXQLW\¶ ZKLFK FRQVHTXHQWO\
PDNHVSURPLVHVLWFDQQRWGHOLYHU7KLVXQIRUWXQDWHO\WKHQµHQFRXUDJHVDJOREDO
misconception of both the nature of evil and the possibLOLWLHV IRU JRRG¶35 
Finally, the human rights movement acts as if it knows what justice means but 
recognises it as a relationship to the state rather than as a condition in society 
WKDWQHHGVWREHZRUNHGDW ,QWKLVZD\KXPDQULJKWVUHSUHVHQWDµYRFDEXODry 
RI SRZHU¶ XVHG E\ 1*2V JRYHUQPHQWV ZRUOG WUDGH RUJDQLVDWLRQV DQG RLO
companies alike. 
 
David Kennedy puts forward a few suggestions, or maxims for those with 
power, as participants in governance, which centre on an ideal notion of 
responsibility.36 These include, ILUVW µKXPDQLWDULDQLVP DV FULWLTXH¶ .HQQHG\
imagines a human rights that is trained in critical reasoning, which for him 
presents the advantage of revisiting again and again what justice requires. A 
VHFRQGPD[LPLVµWRROVDUHWRROV¶+XPDQULghts are described as an idolatry of 
tools ± norms that we have treated as true rather than reminders of what might 
EH PDGH WUXH :H RXJKW WR ORRN DW WKHVH WRROV ZLWK µFROG DQG GLVHQFKDQWHG
H\HV¶37 and question their wisdom. Third, in participating in human rights, 
µLQWHUQDWLRQDOKXPDQLWDULDQV UXOH¶.HQQHG\KLJKOLJKWV WKDWZKLOVW H[SHULHQFH
has shown him humanitarians acting as if governance is elsewhere (in 
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government, in statecraft, in Member States that have signed up to international 
agreements), they are actually participants in this governance ± in fact, rulers. 
International humanitarians rule in the name of human rights. A final example 
LVWKHPD[LPµGHFLVLRQDWRQFHUHVSRQVLEOHDQGXQFHUWDLQ¶ZKLFKVXJJHVWVWKDW
humanitarianism must embrace the act of decision and not seek to avoid 
responsibility for decision-making, as it has done. 
 
8OWLPDWHO\ .HQQHG\ SURSRVHV WKDW ZH VHDUFK IRU µJUDFH¶ LQ JRYHUQDQFH38 
which I interpret as acceptance of a responsibility for governance by the actors 
within human rights who govern ± RU WKH µUXOHUV¶ DV KH FDOOV WKHP 7R P\
PLQG.HQQHG\¶VFULWLTXH LVSDUWLFXODUO\ LQVLJKWIXO IRU WKHFRPPHQWKHPDNHV
RQWKHUROHRIµUXOHUV¶,QZKDWIROORZVSDUWLFXODUO\LQ&KDSWHUVDQG,VKDOO
attempt to take this forward in thHFRQWH[WRIWKH)5$¶VµDFWRUV¶DQGµH[SHUWV¶
Attention to the layers of actors and experts involved in the power relations at 
SOD\LQWKH)5$¶VULJKWVGLVFRXUVHLVDFUXFLDOSDUWRIP\DQDO\VLVLQWKHWKHVLV
and, I suggest, of any critique of rights discRXUVH .HQQHG\¶V FRPPHQW RQ
responsibility is also pertinent. I take it up in Chapters 7 and 8, where I discuss 
WKH LQGLYLGXDO¶V SDUWLFLSDWLRQ LQ JRYHUQPHQW DQG WKH SRVVLELOLW\ RI DFFHSWLQJ
responsibility for this involvement. Like Kennedy, I question whether 
DFFHSWLQJUHVSRQVLELOLW\ LQJRYHUQPHQWPHDQVILQGLQJVRPHVRUWRI µJUDFH¶ LQ
governance. 
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C. 7KHµ2WKHU¶6LGHRI5LJKWV&XOWXUDO&ULWLTXHV 
$VZHOODVWKHµGDUNVLGHV¶RIKXPDQULJKWVWKHUHDUHFULWLTXHVWKDWSUHVHQWWKH
µRWKHU¶ VLGH RI KXPDQ ULJKWV ,Q WKLV FRQWH[W µRWKHU¶ PHDQV RWKHU cultures. 
&ULWLTXHVWKDWIRFXVRQWKHµRWKHU¶VLGHRIULJKWVWHQGWRSD\DWWHQWLRQWRµRWKHU¶
cultures outside of the European West. So, for instance, Makau Mutua adopts a 
cross-FXOWXUDOSHUVSHFWLYHWRDGGUHVVµWKHGLre need to speak across cultures and 
LGHQWLWLHV LQ KXPDQ ULJKWV¶39 He advocates alternative understandings of the 
human rights movement that would elicit a reformation, reconstruction and 
PXOWLFXOWXUDOLVDWLRQRIKXPDQULJKWV0XWXD¶VDUJXPHQWVDUHDUWLFXODted using 
WKHLGHDRIµKXPDQULJKWVDVPHWDSKRU¶40 (The metaphor idea is similar to that 
RI KXPDQ ULJKWV DV µSDUDGR[¶ DV GLVFXVVHG DERYH µ7KH KXPDQ ULJKWV
PRYHPHQW¶ 0XWXD DUJXHV µLV PDUNHG E\ D GDPQLQJ PHWDSKRU¶41 The 
metaphor is described as a three GLPHQVLRQDOµVDYDJHV-victims-VDYLRXUV¶696
construction, in which each element is depicted as a metaphor in itself. The 
metaphor is explained as having been constructed by the main authors of 
human rights discourse ± the United Nations (UN), Western states, 
international non-governmental organisations (INGOs) and senior Western 
academics. Its utility is that it expresses the theoretical flaws in the current 
human rights corpus, which is fundamentally Eurocentric.  
 
7KHµVDYDJH¶LQWKHPHWDSKRULVFRQVWUXFted, from a conventional international 
KXPDQ ULJKWV ODZ SHUVSHFWLYH DV WKH VWDWH 7KH µTXLQWHVVHQWLDO VDYDJH¶ LV WKH
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Third World state.42 However, Mutua explains, the state is merely a construct 
that represents a repository for public power and is therefore a proxy for the 
µUHDO VDYDJH¶ ZKLFK KH GHVFULEHV DV WKH culture of a society, or the 
µDFFXPXODWLRQRIDSHRSOH¶VZLVGRPDQGWKXVWKHLULGHQWLW\¶43 He suggests that 
the portrayal of the practice of female genital mutilation (which prevails in 
parts of Africa and the Middle East) in INGO reports is the most poignant 
LOOXVWUDWLRQRIDFXOWXUHDVVDYDJH7KHµYLFWLP¶PHWDSKRUUHSUHVHQWVDQLGHQWLW\
that was entwined with the legacy of colonialism and questions of race, in 
which the basic characteristic of the victim is powerlessness against the state or 
culture in question. The victim in the metaphor is rarely conceived of as white. 
7KHPHWDSKRURIWKHµVDYLRXU¶LVGHVFULEHGE\0XWXDDVHPEHGGHGLQWKHGXDO
elements of a Eurocentric universalism and Christianity. Moreover, the 
PHWDSKRU LV WLHG WR D QXPEHU RI WKLQJV WR WKH (QOLJKWHQPHQW¶V XQLYHUVDOLVW
pretensions, where Europe was nevertheless regarded as superior and the centre 
of the world; to international law itself, which is founded on the assumptions 
and pretensions of the Enlightenment; to colonialism, and thus to the idea of a 
FRQTXHVWRIWKHµSULPLWLYH¶DQGDGHOLYHU\RIWKHSULPLWLYHWRµFLYLOLVDWLRQ¶7KH
actors with which the metaphor is associated are the UN, Western states and 
Western-controlled institutions (including the World Bank), the United States 
and its human rights foreign policy rhetoric, European states and, most 
importantly, with INGOs.  
 
The flaws within the human rights corpus that the SVS metaphor exposes 
include the following in MutXD¶VDQDO\VLV ILUVW WKDW WKHKXPDQULJKWVFRUSXV
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repeated the pattern of the Eurocentric colonial project, in which actors are cast 
into superior and subordinate positions. Second, that the SVS metaphor 
rejected the crossing over of cultures and promoted a Eurocentric ideal, thereby 
UHLQIRUFLQJ DQ µRWKHULQJ¶ SURFHVV LQ ZKLFK WKHUH LV D µVDYDJH FXOWXUH DQG
SHRSOHV¶ WKDW LV GHSLFWHG DV RWKHU DQG RXWVLGH WKH KXPDQ ULJKWV RUELW 2WKHU
DQJOHV RQ WKLV W\SH RI FULWLTXH KDYH GHVFULEHG KXPDQ ULJKWV µDV LGRODWU\¶ ± 
where human rights have turned into a creed, a sort of humanism worshipping 
itself, which has the effect of raising doubts among religious and non-Western 
JURXSVµZKRGRQRWKDSSHQWREHLQQHHGRI:HVWHUQVHFXODUFUHHGV¶44 Third, 
the human rights corpus ignored the power relations that exist between and 
ZLWKLQFXOWXUHVVWDWHVUDFHVDQGRWKHUµVRFLHWDOFOHDYDJHV¶45  
 
0XWXD¶V FULWLTXH RI ULJKWV DV PHWDSKRU LV LQIRUPHG E\ WKH ZRUNV RI FULWLFDO
legal scholars, feminist critics of rights discourse and critical race theorists. It 
DLPV WR DGYDQFH FULWLFDO DSSURDFKHV WR KXPDQ ULJKWV RIIHULQJ D µSOHD IRU
genuine cross-contamination of cultures to create a new multicultural human 
ULJKWV FRUSXV¶46 A similar critique, that is at a base level concerned with 
culture, LV%DODNULVKQDQ5DMDJRSDO¶VVWXG\RIWKHFRPSOH[UHODWLRQVKLSEHWZHHQ
international law and the Third World.47 5DMDJRSDO¶V FHQWUDO FRQFHUQ LV KRZ
one can write resistance into international law and make it recognise subaltern 
voices. He argues that international law needs to be fundamentally rethought if 
it is to take the disparate forms of Third World resistance seriously and he 
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problematises human rights as the sole approved discourse of resistance to 
oppression and emancipation.  
 
5DMDJRSDO¶VZRUN LQKLs own words, straddles the fields of international law 
DQGODZDQGVRFLHW\DQGSUHVHQWVDµQHZNLQGRIVRFLR-legal international legal 
VFKRODUVKLS¶48 In working towards a new theory of resistance, Rajagopal lists 
DPRQJVWKLVLQVSLUDWLRQV)RXFDXOW¶VQRWLRQRIµJRYHUQPHQWDOLW\¶+HGHVFULEHV
how a Foucauldian analysis is relevant since his research questions are framed 
around power and, moreover, that the principal form of power in the Third 
World is not the state but within apparatuses of government, as well as in 
private actors. The self-DFNQRZOHGJHGPHWKRGRORJ\RI5DMDJRSDO¶VDQDO\VLVLV
DQµHFOHFWLFPL[WXUH¶RIDQLQWHUQDOFULWLTXHEDVHGRQGLVFRXUVHDQDO\VLVDQGDQ
external critique, bringing insights and evidence from outside international law. 
It uses influences from postcolonial theory, poststructuralism, postmodernism, 
critical race theory, critical development theory and Third World Approaches 
to International Law (TWAIL). 
 
5DMDJRSDO¶V FULWLTXH RI ULJKWV UHVLVWDQFH DQG WKH 7KLUG :RUOG DOORZV KLP WR 
explore various themes that expose the limitations of rights language as the 
RQO\ ODQJXDJH RI UHVLVWDQFH IRU WKHVH RSSUHVVHG µVRFLDO PDMRULWLHV¶ 7KHVH
WKHPHVLQFOXGHWKHµSDUDGR[¶WKDWDOWKRXJKWKH7KLUG:RUOGLVWKHSULPHDUHDLQ
which human rights are deployed, it did not feature in the origins and evolution 
RIKXPDQULJKWVGLVFRXUVHDQGWKHFRORQLDOµORJLFRIH[FOXVLRQDQGLQFOXVLRQ¶49 
WKDWKDVHQVXHG7KHUH LVDOVR WKHµSDUDGR[¶RI WKHUROHRI WKHVWDWH LQKXPDQ
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rights discourse: the process of what he UHIHUV WR DV µHWDWL]DWLRQ¶50 reinforces 
the expansion of the state, despite human rights being commonly seen as a 
counter-sovereignty discourse. 
 
The critiques by Mutua and Rajagopal both use influences from critical theory 
to question assumptions within human rights discourse ± assumptions to do 
with actors (the SVS metaphor) and to do with the potential of rights to act as a 
discourse of resistance (the relation between international law and Third World 
resistance). These elements of critique ± i.e., challenging established 
assumptions concerning rights discourse and rights as resistance ± are vital to 
WKLV WKHVLV DOVR %XW , GR QRW VLPSO\ DSSO\ WKHP 0XWXD¶V 696 PHWDSKRU LV
pertinent to the postcolonial context he is analysing but does not readily apply 
to the internal rights discourse of the EU. The approach I use ± 
governmentality ± DOORZVPHWRIRFXVQRWRQµVDYDJHV-victims-VDYLRXUV¶EXWRQ
other actors and their expertise, and to challenge the assumptions that are made 
with respect to their roles (I do this in Chapter 6 in particular). Rajagopal takes 
a governmentality perspective on the relationship between international law 
and the third world. I am interested in examining a very specific new 
institution for human rights protection (the FRA) using a governmentality 
perspective. I will examine the roles of a very different set of actors and their 
expertise and, importantly, I add a focus on the techniques used to gather 
information and data ± i.e., a focus on statistics.  
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IV. THE DYNAMICS OF THEORISING: THE EU CONTEXT 
 
In this Part, I examine theoretical-critical approaches to rights in an EU 
context, in contrast to the non-EU context that has gone before. I identify six 
different themes in EU legal scholarship on rights (in sections A-F). These 
themes, or ZD\V RI µWKHRULVLQJ¶ ULJKWV UHSUHVHQW FRUH WUHQGV LQ WKH ZD\ LQ
which rights have been put into discourse by prominent scholars in the 
discipline. Consequently, they show the ways in which rights are represented in 
WKH (8 7KH WKHPHV DUH ULJKWV DV µYDOXHV¶ ULJKWV DV µODQJXDJH¶ ULJKWV DV
µSDUDGR[¶ ULJKWV DV µLURQ\¶ ULJKWV DQG WKH ERG\ERGLHV DQG ULJKWV DQG
governance. The point of reviewing this material is to highlight that there 
remains a (glaring and significant) gap for a governmentality perspective in EU 
legal scholarship on rights. 
 
7KHWKHPHVRIULJKWVDV µYDOXHV¶DVµODQJXDJH¶DVµSDUDGR[¶DQGWKHIHPLQLVW
literature on bodies defined through rights is representative of earlier trends in 
EU scholarship on rights: the academic accounts I refer to here date from 1985 
WR  7KH WKHPHV RI ULJKWV DV µLURQ\¶ ULJKWV DQG JRYHUQDQFH DQG TXHHU
theory literature on bodies defined through rights are reflective of more recent 
trends. Hence the accounts here date from 2000-2007. There is some overlap 
with the way in which rights are put into discourse in non-EU contexts: 
IHDWXUHV RI ULJKWV DV µYDOXHV¶ µODQJXDJH¶ DQG µLURQ\¶ DUH SUHVHQW LQ QRQ-EU 
KXPDQ ULJKWV DFDGHPLF VFKRODUVKLS7KH WKHPH RI ULJKWV DV µSDUDGR[¶FOHDUO\
appears in both areas of rights scholarship. There is, however, a marked 
difference: EU legal scholarship on rights tends to be what Neil Walker 
 40 
GHVFULEHVDVµHYHQW-VHQVLWLYH¶51 UDWKHUWKDQµFULWLFDO¶+HXVHVµHYHQW-VHQVLWLYH¶
to suggest that the pace and variety of development constantly presents new 
SUREOHPV IRU(8 ODZ\HUVDQGKDV OHG WRPXFK µXQDSRORJHWLF LQQRYDWLRQ¶52 to 
recognise the pressing practical nature of the problems. In EU legal scholarship 
RQULJKWV LQ:DONHU¶VYLHZWKHSUDFWLFDOHOHPHQWWHQGVWREHDGGUHVVHGDW WKH
expense of meta-theoretical examinations, or bottom-up theoretical concern 
and innovation ± i.e., I infer, at the expense of critical questions about rights 
discourse. 7KLV UHDVRQLQJ LVEHKLQGP\XVHRI WKHSKUDVHµWKHRUHWLFDO-FULWLFDO¶
to describe approaches to rights in EU legal scholarship. The scholarship 
UHYLHZHGLQWKLV3DUWJHQHUDOO\UHSUHVHQWVDµG\QDPLFVRIWKHRULVLQJ¶± there is 
not a complete absence of theorising rights but what de Búrca describes as a 
µGHHSHUFULWLTXHRIULJKWV¶53 remains scarce.  
 
A. 5LJKWVDVµ9DOXHV¶ 
$Q HDUO\ WUHQG LQ (8 OHJDO VFKRODUVKLS WUHDWV ULJKWV DV µYDOXHV¶ RU LQ RWKHU
words, as general principles of law that seem to possess an inherent quality of 
µWKH JRRG¶ 6XFK VFKRODUVKLS H[SORUHV WKH QDWXUH RI ULJKWV WKHPVHOYHV )RU
instance 0DQIUHG 'DXVHV DV HDUO\ DV  H[DPLQHV ULJKWV DV µJHQHUDO
SULQFLSOHV¶RI WKH&RPPXQLW\OHJDORUGHUDQGLW LV WKHPHDQLQJRI this phrase 
that interests him.54 +H GHVFULEHV WKH HPHUJHQFH RI ULJKWV DV µJHQHUDO
SULQFLSOHV¶ WKURXJK WKH GRJPD RI WKH (&J developing the case law in a 
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protracted and cautious manner.55 'DXVHV LQWHUSUHWV WKH &RXUW¶V UXOLQJV DV
JUDQWLQJULJKWV WKHVWDWXVRI LQWHJUDOSDUWVRI WKH&RPPXQLW\¶V OHJDORUGHUDV
µEDVLF VWUXFWXUDO SULQFLSOHV¶56 DQG µGLUHFWO\-DSSOLFDEOH QRUPV¶57 that are to be 
UHJDUGHG DV D SULPDU\ VRXUFH RI ODZ LQGHSHQGHQW RI WKH 7UHDWLHV 'DXVHV¶
DQDO\VLVGUDZVDWWHQWLRQ WR WKH µIDLOXUHRI WKH(& WRSURYLGH IRU IXQGDPHQWDO
ULJKWV¶+LV FHQWUDO SUHPLVH LV WKDWKXPDQ ULJKWV DV WKH IRXQGDWLRQRI WKH(8
legal order has been underestimated by the Community and he thus calls for an 
affiliation with the Council of Europe machinery and a comprehensive code of 
fundamental rights for the new EU legal order. In his view, the characteristic 
features of general principles are: 
 
not that they fail to provide practical solutions but that they define the 
structural foundation of the legal system and of the society which is 
subject to the rule of law, with the result that a general principle of law, 
XQOLNHDµVLPSOH¶UXOHRIODZFDQQRW be ignored without simultaneously 
bringing into question the foundations of the legal order.58 
 
Dauses is interested in questioning the UDLVRQG¶rWUHof fundamental rights, as 
foundations of a legal order. His theoretical perspective on rights seems to 
attribute a value to rights as (good) foundational principles.  
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Almost a decade later, Andrew Clapham, writing in 1991,59 questions the 
interaction between human rights and the development of the Community. An 
XQTXHVWLRQDEOH µJRRG¶ LV DWWULEXWHG WR KXPDQ ULJKts, made explicit by 
FRPPHQWVVXFKDV WKHIROORZLQJ µ$OWKRXJKHFRQRPLFVXFFHVV LVYLWDO LWZLOO
not be enough to create a large frontier-free market nor, as implied by the 
Single Act, an economic social area. It is for us, in advance of 1993, to put 
some IOHVKRQWKH&RPPXQLW\¶VERQHVDQGGDUH,VXJJHVWJLYHLWDOLWWOHPRUH
VRXO¶60 The suggestion is, it seems, that human rights will provide this 
QHFHVVDU\ µVRXO-OLNH¶TXDOLW\7KH\ DUH FRQFHSWXDOLVHGDV µWKHZD\ IRUZDUG¶61 
and the idea that Clapham advances is that there is something positive to be 
JDLQHGLQPRYLQJWRZDUGVDµ(XURSHDQKXPDQULJKWVDUHD¶62  
 
By 1994, rights discourse is situated in the context of the then new pillar of 
human rights in the EU, the TEU, by Patrick Twomey. He describes the TEU 
DV D µORVW RSSRUWXQLW\¶ WR HVWDEOLVK D µFXOWXUH¶ RI ULJKWV DW WKH &RPPXQLW\
level.63 Again, a certain value-ridden quality is attributed to fundamental rights 
LQ KLV DQDO\VLV 0RUHRYHU 7ZRPH\¶V LQWHUHVW LV LQ LQWHUURJDWLQJ WKH FXUUHQW
state of affairs and he examines how the TEU fell short of making a cultural 
impact with respect to human rights. He is not, therefore, concerned with a 
FULWLFDOTXHVWLRQLQJRIWKHSHULOVDQGSRWHQWLDORIDµFXOWXUHRIULJKWV¶LQD8QLRQ
where human rights were not part of the original, market-oriented design.  
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7ZRPH\¶V DSSURDFK OLNH WKDW RI 'DXVHV DQG &ODSKDP LV ZKDW :DONHU
GHVFULEHV DV DQ µHYHQW-VHQVLWLYH¶ DQDO\VLV LQIOXHQFHG E\ DQG FHQWUHG DURXQG
reviewing developments in rights discourse as defined by the Court of Justice 
and the TEU, for instance, and within the terms of that institutional discourse. 
$VWKHVHFRPPHQWDULHVVKRZLQYLHZLQJULJKWVDVµYDOXHV¶WKHUHKDVEHHQOLWWOH
critical H[DPLQDWLRQRIWKHFRQFHSWVRIµULJKWV¶RULQGHHGµYDOXHV¶ 
 
B. 5LJKWVDVµ3DUDGR[¶ 
,Q3DUW,,,,KLJKOLJKWHGKRZULJKWVDVµSDUDGR[¶LVDFRPPRQWKHPHLQFULWLTXHV
of rights in non-EU contexts. Rights as paradox also appears as a theme in 
HDUO\ (8 OHJDO VFKRODUVKLS RQ ULJKWV +RZHYHU FRQVLVWHQW ZLWK :DONHU¶V
observation, approaches which reflect this theme do not broach the theoretical 
GLVFXVVLRQV RQ WKH QDWXUH RI µSDUDGR[¶ WKDW DUH PRUH W\SLFDO LQ FULWLTXHV RI
rights in non-EU contexts. 
 
Two powerful voices came together in 1998 when Philip Alston and JHH 
Weiler wrote µ$Q (YHU-CloseU 8QLRQ LQ 1HHG RI $ +XPDQ 5LJKWV 3ROLF\¶
adapted from a report prepared for the comité des sages who were responsible 
IRU GUDIWLQJ µ/HDGLQJ %\ ([DPSOH $ +XPDQ 5LJKWV $JHQGD IRU WKH <HDU
¶64 $OVWRQDQG:HLOHU¶VREMHFWLYHZDVWRGUDZDWWHQWLRQWRDQG encourage 
UHIRUPRIZKDW FULWLFVKDGGHVFULEHGDV WKH µSLHFHPHDO DGKRF LQFRQVLVWHQW
incoherent, half-KHDUWHGXQFRPPLWWHGDPELJXRXVK\SRFULWLFDO¶65 approach of 
the Community towards human rights protection. The authors interpreted this 
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observation aVUHYHDOLQJWKDWµWKHKXPDQULJKWVSROLFLHVRIWKH(XURSHDQ8QLRQ
are beset by a paradox¶66  
 
µ3DUDGR[¶LVXVHGWRLOOXVWUDWHWKH(8¶VKXPDQULJKWVVLWXDWLRQDQGLWVDWWLWXGH
towards rights at the time. The authors use the term to explain the 
µVFKL]RSKUHQLa that afflicts the Union between its internal and external 
SROLFLHV¶67 On the one hand, the Union acts as a staunch defender of human 
rights in both its internal and external affairs and, on the other, it lacks a 
comprehensive or coherent policy at either level. There are, moreover, 
fundamental doubts as to whether the Union possesses adequate legal 
competence with respect to a number of human rights issues that arose within 
the framework of its policies.  
 
$OVWRQ DQG :HLOHU SUHVHQW µWZR VLGHV RI WKH EDODQFH VKHHW¶ 2Q WKH µSRVLWLYH
VLGH¶ WKHUHDUHVKRZQWREHVRPHSURPLVLQJIHDWXUHVZLWKLQERWK WKH LQWHUQDO
and external policy dimensions of the Union with respect to human rights. 
,QWHUQDOO\ WKH 7(8 FODLPHG WKDW µWKH 8QLRQ LV IRXQGHG RQ WKH SULQFLSOHV RI
liberty, democracy, respect for human rights and fundamental freedoms and the 
UXOHRIODZ¶$UWLFOHDQGWKDWDµVHULRXVDQGSHUVLVWHQW¶EUHDFKRIKXPDQ
rights by a Member State would result in a loss of rights under the Treaty 
(Article 7). Moreover, the ECJ has repeatedly stressed the importance of 
respect for human rights in a series of cases68 and a number of initiatives have 
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been put into place by the Union in a range of fields, from gender equality to 
racism and xenophobia.69 Externally, the positivH HOHPHQWV RI WKH 8QLRQ¶V
human rights policies are even more apparent, at the level of both third 
countries and international organisations. Human rights have become criteria 
for the accession of want-to-be Member States to the Union.70 In addition, 
States that wish to enter into cooperation agreements with the Union, or to 
receive aid or preferential treatment with respect to aid, are required to give 
assurances to protect human rights, appreciating that serious consequences 
could ensue if they breach these assurances. The Union has also adopted a 
number of declarations giving emphasis to the importance of human rights in 
external relations, as well as a range of development cooperation initiatives 
with major human rights components.71 At the level of civil society, the Union 
has worked to increase capacity to protect human rights within many 
countries.72 2Q µWKH RWKHU VLGH¶ RI WKH EDODQFH VKHHW KRZHYHU $OVWRQ DQG
:HLOHU DUJXH WKDW WKH 8QLRQ µODFNHG D IXOO\-IOHGJHG KXPDQ ULJKWV SROLF\¶73 
This deficiency is pDUWLFXODUO\ DSSDUHQW ZLWK UHVSHFW WR WKH 8QLRQ¶V LQWHUQDO
SROLFLHVZKHUHWKHLQVWLWXWLRQVKDYHPHUHO\VXFFHHGHGLQµFREEOLQJWRJHWKHUD
PDNHVKLIWSROLF\ZKLFKKDVEHHQEDUHO\DGHTXDWH¶74 According to Alston and 
Weiler, the abdication of responsibility at the internal level is made starker by 
WKHDFWLYHH[WHUQDOSROLF\VWDQFHKHQFHWKHµSDUDGR[¶ 
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7KH DXWKRUV DOVR LOOXVWUDWH WKH µSDUDGR[ LQ SUDFWLFH¶ ZLWK WZR H[DPSOHV 7KH
first is the final statement adopted by the European Council in Cardiff in June 
199LQZKLFKWKHSKUDVHµKXPDQULJKWV¶ZDVXVHGRQO\RQFHDQGZDVIDUIURP
being a prominent and consistent theme. The second example is the UK v 
Commission ruling of the ECJ of May 1998, which cast doubt on the legal 
EDVLVIRUPXFKRIWKH&RPPLVVLRQ¶VIXQGLng for human rights and democracy 
related activities.75 
 
Alston and Weiler are clearly exasperated by the paradox: in their view the 
LQWHUQDODQGH[WHUQDOSROLFLHVRIWKH8QLRQRXJKWWREHµWZRVLGHVRIWKHVDPH
FRLQ¶76 They do, however, recognise that a situation of paradox is inevitable. 
They suggest that, depending on their affiliations, officials would be concerned 
with either the internal or external domains and would not, for the large part, 
see internal/external as two sides of the same coin.  
 
I suggHVWWKDWLQXVLQJµSDUDGR[¶WRSUREOHPDWLVHWKHKXPDQULJKWVVLWXDWLRQLQ
WKH (8 LQ  $OVWRQ DQG :HLOHU ZHUH HQJDJHG LQ DQ µHYHQW-VHQVLWLYH¶
analysis, at the expense of a deeper, theoretical examination of rights as 
µSDUDGR[¶$VZHVDZLQ3DUW,,,LQ non-(8FRQWH[WVµSDUDGR[¶FDQEHXVHGWR
re-read rights discourse: to question the nature of the discourse itself, for 
instance how it is at once politically essential and politically regressive. This 
VRUWRIXVHRIµSDUDGR[¶LVDEVHQWIURP$OVWRQDQG:HLOHU¶VZRUNDQGDOVRIURP
EU legal scholarship on rights more generally. 
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C. 5LJKWVDVµ/DQJXDJH¶ 
$URXQGWKHVDPHWLPHDV$OVWRQDQG:HLOHU¶VSLHFHDQHZHUWUHQGFDQDOVREH
LGHQWLILHGFRQFHSWXDOLVLQJULJKWVDVµODQJXDJH¶ZKLFKVKRZVVLJQVRIPRYLQJ
away IURPWKHµHYHQW-VHQVLWLYH¶DSSURDFK WR WKHRULVLQJULJKWVRIHDUOLHU\HDUV
The trend is part of a more general movement towards broadening the focus of 
legal scholarship in the field of law and European integration, as was initiated 
through an edited collection by Jo Shaw and Gillian More, entitled New Legal 
Dynamics of European Union.77 Their collection is interesting because its 
REMHFWLYHLV WR WDNHVRPHLQLWLDO WHQWDWLYHVWHSVWRZDUGVDµQHZYRLFH¶LQµ(8
OHJDO VWXGLHV¶78 This new voice speaks about EU legal studies both from a 
OHJDO SHUVSHFWLYH DSSO\LQJ DSSURDFKHV WR OHJDO VFKRODUVKLS LH µVRFLR-legal 
VWXGLHV SRVWPRGHUQ WKHRU\ FULWLFDO OHJDO VWXGLHV ODZ LQ FRQWH[W HWF¶ DQG
from an interdisciplinary one (applying approaches to interdisciplinary 
VFKRODUVKLS LH µFRPSDUDWLYH SROLWLFV LQWHUQDWLRQDO UHODWLRQV SXEOLF SROLF\
DQDO\VLV WKHRULHV RI LQVWLWXWLRQDO EHKDYLRXU HWF¶79 Thus, what is being 
SURPRWHG LV WDNLQJD VWHSEH\RQG WKHGRFWULQDOSDUDGLJPDQG µRUWKRGR[ OHJDO
VFKRODUVKLS¶80  
 
De BúUFD¶V FKDSWHU LQ WKH FROOHFWLRQ HQWLWOHG µ7KH /DQJXDJH RI 5LJKWV LQ
(XURSHDQ ,QWHJUDWLRQ¶81 UHVSHFWV WKH HGLWRUV¶ DLPV DQG PDNHV D QRWDEOH
FRQWULEXWLRQ WR XQGHUVWDQGLQJ ULJKWV DV µODQJXDJH¶ 7KH FKDSWHU EHJLQV E\
FRQILUPLQJKRZDQµDEVHQFHRIJHQXLQHO\³FULWLFDO´DSSURDFKHVLQ&RPPXQLW\
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OHJDOVFKRODUVKLS¶KDVH[WHQGHGWRDODFNRIFULWLTXHDERXWWKHUROHRIULJKWVLQ
European Community law.82 7KLV µGHHSHU FULWLTXH RI ULJKWV¶ DV HPSOR\HG
outside the EU context and which de Búrca identifies largely with the CLS 
movement, but also with feminist, communitarian, postmodern and other 
writers,83 has had little impact on rights in the Community context (even in the 
QHDU WZR GHFDGHV WKDW KDYH HODSVHG VLQFH WKH WLPH RI ZULWLQJ 7KH µGHHSHU
FULWLTXH¶ IRFXVHV RQ WKH DGversarial and individualistic nature of rights, and 
PDLQWDLQV WKDW ULJKWV GLVFRXUVH LV µHPSW\ UKHWRULF¶ ZKLFK FRQFHDOV ERWK WKH
exercise of power and the reality of disempowerment. De Búrca argues that, in 
the context of the Community, comment on rights reVHPEOHVµFULWLFLVP¶PRUH
WKDQ FULWLTXH IRFXVLQJ RQ LVVXHV VXFK DV WKH µVSDFH¶ JLYHQ WR ULJKWV PDWWHUV
being too small, legal developments in the area not going far enough, the need 
IRU D ZULWWHQ FDWDORJXH RI ULJKWV DQG WKDW WRR IHZ RU WKH µZURQJ¶ ULJKWV are 
being protected. The focus is on the challenge (coming first from the German 
system) that the development of the rights narrative makes to the supremacy of 
EU law, which does not allow for the continued expansion of the role of rights 
to be taken into account. The objective of 'H %~UFD¶V DQDO\VLV LV WR GUDZ
DWWHQWLRQ WR WKH PHULWV RI WKH µGHHSHU FULWLFDO¶ DSSURDFK WR ULJKWV VKH DVNV
ZKHWKHU µD Pore critical or even sceptical DSSURDFK¶84 is called for which 
H[SRVHVWKHWHQGHQF\RIWKHµUKHWRULFRIULJKWV¶WRFRQFHDOGLIIHUHQFHVLQSRZHU
and status to benefit mainly the powerful.  
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'H%~UFD¶VFULWLFDOSHUVSHFWLYHWKXVHQJDJHVZLWKWKHµGHHSHUFULWLTXHRIULJKWV¶
in contexts outside the EU and encourages a scepticism towards rights 
discourse. Her approach is not hostage to the events of the time, or mere 
µFULWLFLVP¶DQGLVUDWKHULOOXVWUDWLYHRIDµQHZGLUHFWLRQ¶WKDWVKRZVQRWRQO\DQ
awareness of how commentators outside the EU context have problematised 
human rights, but also active engagement with and a desire to promote such 
approaches within EU legal scholarship. In this thesis, I am interested in 
IXUWKHULQJ WKLV W\SH RI UHVHDUFK DJHQGD DQG SURPRWLQJ D µGHHSHU FULWLTXH RI
ULJKWV¶ 
 
D. Rights as Irony 
A more recent trend in EU legal scholarship on rights, which follows the 
research agenda that de Búrca initiated, describes the human rights policies of 
WKH(8DVDµVWXG\LQLURQ\¶$QGUHZ:LOOLDPVLQGUDZVRQ$OVWRQDQG
:HLOHU¶VDQDO\VLV WRUHLWHUDWHWKDW WKH8QLRQLVDIIOLFWHGE\DQLQFRKHUHQFHRr 
PRUHDFFXUDWHO\ µELIXUFDWLRQ¶ZLWK UHVSHFW WR LWV LQWHUQDODQGH[WHUQDOKXPDQ
rights policies.85 µ%LIXUFDWLRQ¶VLJQLILHVPRUH WKDQ LQFRKHUHQFH± it reveals an 
exclusionary and discriminatory element to the internal/external divide. 
Williams examines the internal/external situations by looking at two areas 
FRQFHUQHGZLWKWKHH[WHUQDOSURMHFWLRQRIWKH8QLRQ¶VKXPDQULJKWVDFWLYLWLHV
GHYHORSPHQW FRRSHUDWLRQ LH WKH 8QLRQ¶V UHODWLRQV ZLWK µWKH VRXWK¶ DQG
enlargement (i.e., relations with accession states) ± which he then compares 
with the internal condition.  
 
                                                 
85
 A Williams, EU Human Rights Policies: A Study in Irony (OUP, Oxford 2004). 
 50 
+H PDNHV WKUHH PDLQ DUJXPHQWV ILUVW WKDW WKH &RPPXQLW\¶V QDUUDWLYHV RQ
human rights have evolved along distinct internal/external lines, which he 
WHUPV µELIXUFDWLRQ¶ VHFRQG WKDW ELIXUFDWLRQ HPHrges from a myth, or an 
institutionally-constructed narrative with respect to the origins, foundations and 
role of human rights; and, third, that bifurcation is accelerated by the 
&RPPXQLW\¶VVHDUFKIRUD(XURSHDQLGHQWLW\7KHVLJQLILFDQFHRIELIXUFDWLRQis, 
:LOOLDPV DUJXHV WKDW LW UHYHDOV DQ µLURQ\¶ LQ WKH &RPPXQLW\¶V KXPDQ ULJKWV
SROLFLHVQDPHO\WKDWWKHVHSROLFLHVPD\EHXQGHUVWRRGDVµFRQFHDOLQJDWWLWXGHV
RIVXSHULRULW\DQGH[FOXVLRQEHKLQGDODQJXDJHRIXQLYHUVDOLW\DQGLQFOXVLRQ¶86 
Williams further GHVFULEHVWKHLURQ\DVWDNLQJWZRUHODWHGIRUPVWKHµLURQ\RI
GLVWDQFH¶ DQG WKH µLURQ\ RI FRQFHDOPHQW¶87 The former describes the ironic 
distance between rhetoric and practice ± between the Community using fine 
words and authoritative statements on ethics and values in the language of 
rights, and the reality of rights being used as political vessels rather than as 
ethical principles. The latter, irony as concealment, refers to the disguise of 
ULJKWVDVDIL[HGYLVLRQRIWKH&RPPXQLW\¶VYDOXHVDQGVWDQGDUGs, concealing a 
more complex and contradictory truth in practice.  
 
From this analysis, the fundamental irony that Williams presents is that the 
human rights policies of the EU simultaneously oppose and promote 
discriminatory thinking ± internally, the Community seems to have adopted the 
attitude that human rights within its own borders do not need attention; 
H[WHUQDOO\ WKH &RPPXQLW\ SUHVHQWV LWVHOI DV D µJXDUGLDQ RI KXPDQ ULJKWV D
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EHDFRQRIYLUWXH¶88 :LOOLDPV¶DSSURDFKWRWKHRULVLQJULJKWVDVLURQ\DOORZs him 
to ask bigger questions, for instance: Has the Community subconsciously and 
subtextually allowed a discriminatory and exclusionary ideology to infiltrate its 
human rights policies? The question is the result of his particular approach of 
µFULWLFDO DQDO\VLV¶ DQG µJHQHDORJ\¶89 :LOOLDPV¶ LQVLJKWV DUH LQWHUHVWLQJ DQG
while I am involved in a critical analysis, I ask some different questions from 
KLV ,Q WKLV WKHVLV , GHYHORS D µFULWLFDO DQDO\VLV¶ EDVHG QRW RQ D QRWLRQ RI
µLURQ\¶EXWRQD)RXFDXOGLDQFRQception of governmentality, with respect to a 
very specific focus of study: the FRA. Moreover, my critique of the FRA 
H[WHQGV DQG XSGDWHV :LOOLDPV¶ DQDO\VLV E\ ERWK GHPRQVWUDWLQJ DQG
interrogating how rights are now being dealt with internally in the EU via this 
new Agency.  
 
E. Rights and the Body/Bodies 
EU legal scholarship also contains literature problematising human rights from 
D SHUVSHFWLYH WKDW IRFXVHV RQ µD ERG\¶ VLQJXODU RU µERGLHV¶ SOXUDO 7KLV
literature features work influenced by feminist perspectives90 and queer 
theory.91 %\ VSHDNLQJ RI µWKH ERG\¶ VLQJXODU WKLV OLWHUDWXUH LV FRQFHUQHG
(generally speaking) with the female, gay, lesbian, bisexual and transgender 
FLWL]HQRI WKH(8E\ VSHDNLQJRI µERGLHV¶ SOXUDO WKH OLWHUDWXUH LV FRQFHUQHG
with the wider concept of citizenship. 
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Writing that has been informed by feminist perspectives has been the most 
prominent and most extensive of critically-oriented works on EU law.92 The 
most popular targets of feminist analysis have been the areas of citizenship, 
mobility rights and social rights.93 The feminist writings I use in what follows 
are earlier writings from the mid-1990s and are, therefore, representative of an 
earlier trend in EU legal scholarship on rights. The examples I take from queer 
theory include more recent writings, providing evidence that this is a newer 
trend in the scholarship.94   
 
i. Feminist Perspectives 
6H[HTXDOLW\ ODZKDVEHHQH[DPLQHG IURP WKHSHUVSHFWLYHRID µKXPDQ ULJKWV
IRXQGDWLRQ¶ LQ HDUO\ IHPLQLVW OLWHUDWXUH RQ ULJKWV E\ &laire McGlynn for 
instance.95 Her 1996 piece aims, on the one hand, to look beyond the 
employment market, where the majority of legislation and scholarly attention 
was focused and, on the other, to move beyond the concept of equality. 
McGlynn is therefore iQWHUHVWHGLQµQHZGLUHFWLRQV¶LQORRNLQJIRUQHZZD\VWR
construct familiar and assumed concepts ± i.e., she is interested in moving 
EH\RQGVHHLQJZRPHQVROHO\ LQ WKHSXEOLFVSKHUHDQGEH\RQG µHTXDOLW\¶6KH 
argues that the preoccupation with the employment market shows a concern 
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only with the public aspects of the position of women, ignoring the difficulties 
that women face in the private sphere. It is the reason some scholars have 
PRYHGWRZDUGVIDYRXULQJµDQWL-GLVFULPLQDWLRQ¶RYHUWKHFRQFHSWRIµHTXDOLW\¶96 
A move beyond equality, argues McGlynn, would suggest a move away from 
the implied comparison between those who are discriminated against, the 
disadvantaged (women), and those who are not, the norm (men). There is, 
McGlynn argues, insufficient recognition of the different position of women.97 
To address this, she suggests an altered focus ± one on the concept of 
citizenship.98 Her analysis proposes that a more progressive and empowering 
strategy would be to focus sex discrimination law in the concept of citizenship 
with a human rights foundation ± i.e., a foundation that respects the human 
rights of women and would in turn protect and promote these rights.  
 
Feminist approaches in EU legal scholarship have also sought to problematise 
WKH µERG\¶ WKURXJK WKHRULVLQJ /HR )O\QQ IRU H[DPSOH H[DPLQHV WKH µERG\
SROLWLFVRI(&ODZ¶99 Flynn adopts an earlier, more general argument made 
by Carol Smart in order to analyse EC law as sexist, male, gendered and 
gendering.100 His specific focus is EC law as µgendered and gendering¶, in 
particular how the female body is regulated and treated by law. Flynn draws on 
the jurisprudence of the ECJ to support his analysis, in particular the cases of 
Grogan,101 Adoui and Cornuaille102 and Henn and Darby.103 These cases dealt 
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with the issues of abortion, prostitution and pornography respectively. In the 
first two cases, the question in both instances was whether the national 
measures that regulated activities that were mainly or exclusively undertaken 
by women (abortion, prostitution) conflicted with the free movement rules as 
laid down in the Treaty. In Henn and Darby, the ECJ had to consider, 
indirectly, the issue of the representation of the female body and, directly, the 
meaning of the public morality exception to the free movement of goods under 
Article 30 of the Treaty Establishing the European Community (EC Treaty104 ±
WKHµJRRGV¶LQWKLVLQVWDQFHZHUHLQGHFHQWDQGobscene pornographic materials). 
In each of the cases, Flynn explains, the Court was involved in considering the 
regulation of the female body. 
 
Grogan, Flynn suggests, propounds the centrality of the concept of the 
µPDUNHW¶LQ(&ODZDQGE\FRQVHTXHQFHUHLQIRUFHVWKHPDVFXOLQHORJLFWKDWLV
associated with it. There is no room for the idea that it is not undesirable to be 
outside the market. What the judgement meant for women, Flynn argues, is 
that it forced them to accept control of abortion services by men ± i.e., through 
the medicalisation of the procedures and the commercialisation of support 
services. It encouraged a patriarchal reading of the female body, which 
reinforced in that body the qualities of passivity and acquiescence. In Adoui, 
WKH&RXUW DFFHSWHG WKDW WKH DFWLYLWLHVRI VH[ZRUNHUV FDPH ZLWKLQ WKH µSXEOLF
JD]H¶DQGLWZDVWKHUHIRUHDSSURSULDWHWRUHJXODWH them. Women, constituting 
the majority of sex workers, were thus placed in transgressive roles in the 
public sphere. Similarly in Henn and Darby, the Court allowed Member States 
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to impose restrictions on the circulation of goods that are indecent or obscene, 
in other words that cause offence to public morals. The focus of the judgment 
ZDV WKXV H[SRVXUH WR WKH µSXEOLF JD]H¶ DV RSSRVHG WR D FRQVLGHUDWLRQ RI WKH
nature of the harm and adverse effect that pornography has on women. Nor did 
the judgment state that pornography has a role to play in the persistent 
inequalities, political and economic, that women especially suffer. Flynn labels 
this a gendering strategy ± one that silences women. 
 
The approaches of Flynn and McGlynn are illustrative of critical approaches 
and as such they challenge assumptions made about ingrained conceptions in 
EU legal discourse that is concerned with rights: for instance the market, equal 
treatment and public morality. This is an important trend and one that I seek to 
develop in this thesis by questioning the assumptions made about the rights 
discourse of the FRA, albeit not from a feminist perspective. 
 
ii. Queer Theory Perspectives 
The trend of challenging assumptions made about rights discourse is also 
continued by scholars using queer theory perspectives to problematise issues of 
sex, gender and identity. The relationship between rights, citizenship and 
sexual identity has been examined by Carl Stychin.105 Stychin describes 
citizenship as a language to express a desire for rights and inclusion.106 
However, when articulated through law, citizenship has the potential, he 
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demonstrates, to become limiting, disciplinary and regulatory. In Governing 
Sexuality,107 6W\FKLQH[DPLQHVµOLEHUDO¶µSURJUHVVLYH¶ODZUHIRUPLQWKHFRQWH[W
of the UK and the EU, interrogating the way in which law acts as a force for 
the discipline of the self and of normalisation. He demonstrates how law 
operates not only in progressive, or even repressive, ways but as a means to 
regulate and manage individual behaviours ± and it does so, in particular, by 
HQFRXUDJLQJ XV WR PDQDJH RXUVHOYHV 6W\FKLQ¶V DVVHUWLRQV LQ WKLV UHVSHFW DUH
inspired by Foucauldian ideas. He describes his work as located within a body 
of theoretical legal scholarship which borrows and applies insights from 
)RXFDXOW¶V FRQFHSWLRQ RI SRZHU DV ERWK MXULGLFDO DQG GLVFLSOLQDU\108 He 
discusses how certain identities are normalised via disciplinary power; in the 
FRQWH[W RI WKH (8 KH UHIHUV WR WKH µVH[XDO FLWL]HQ¶ RU WKH µGLVFLSOLQHG
UHVSRQVLEOHFLWL]HQ¶109 The phrase is explained using the Foucauldian logic that 
the rights of sexual citizenship seem to flow only to the responsible citizen who 
FRQWULEXWHVWRWKHFRPPRQJRRGµ&LWL]HQVKLS¶LVWKHUHIRUHSDUWRIDQRUPDWLYH
GLVFRXUVHRIµFLYLFLQFOXVLRQ¶ZKich is built on a series of exclusions that are 
themselves reliant on binary divisions ± citizen/non-citizen, for instance.  
 
Stychin has also questioned the privileging of rights discourse in sexual 
citizenship strategies in the EU and examines its limits for challenging barriers 
WRFLWL]HQVKLS,QµGrant-LQJ5LJKWV¶110 Stychin examines the case of Grant,111 
concerning sex discrimination in the employment of same-sex couples. The 
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claimant in Grant, relying on the 1976 Equal Treatment Directive, was 
unsuccessfuO6W\FKLQLGHQWLILHVµWKHSUREOHPZLWKULJKWVGLVFRXUVH¶DVµWKHZD\
in which it seduces its users to believe in its totalising potential as a political 
VWUDWHJ\¶112 
 
6W\FKLQ¶VXVHRI)RXFDXOWLVDQLQWHUHVWLQJDQGVLQJXODUH[DPSOHRIWKLVW\SHRI
critique being used to analyse rights in the EU. This thesis attempts to utilise 
and expand the analytical tools of power as discipline and normalization which 
Stychin has used. For instance, I find his argument that rights discourse is 
associated with self-discipline and regulation of the self to be compelling. 
6W\FKLQ¶VZRUNGRHVQRWXVHWKHWRRORIJRYHUQPHQWDOLW\KRZHYHU,H[WHQGKLV
argument in this thesis, using governmentality to explain processes of 
government and self-government which occur alongside disciplinary power 
relations. 
  
Rights have also been analysed from a queer theory perspective by Nico Beger 
who undertakes a µTXHHUUHDGLQJ¶RIWZRSURPLQHQWFRXUWFDVHVRIWKH(&-WKH
Grant case mentioned above and P v S113 (which concerned sex discrimination 
in the employment of transsexuals).114 Beger aims in effect to re-read these 
cases and through doing so to disrupt the seeming coherence of gender and 
sexuality. She is challenging the very meaning of these genres, to thereby 
provide fundamental critiques RI µVH[¶ µJHQGHU¶ DQG µLGHQWLW\¶ DV WKH
                                                 
112
 CF Stychin, µGrant-LQJ5LJKWV7KH3ROLWLFVRI5LJKWV6H[XDOLW\DQGWKH(XURSHDQ8QLRQ¶
(2000) 51 Northern Ireland Legal Quarterly 281, 299. 
113
 Case C-13/94 P v S and Cornwall County Council [1996] ECR I-2143. 
114
 N %HJHUµ4XHHU5HDGings of Europe: Gender Identity, Sexual Orientation and the 
,PSRWHQF\RI5LJKWV3ROLWLFVDWWKH(XURSHDQ&RXUWRI-XVWLFH¶Social and Legal 
Studies 249. 
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IRXQGDWLRQV IRU ULJKWV EDWWOHV 7KURXJK WKH µTXHHU WKHRU\ ORRNLQJ JODVV¶115 
%HJHU VHHV WKH &RXUW¶V GHFLVLRQ LQ Grant as maintaining and defending the 
H[FOXVLRQRIKRPRVH[XDOPHQDQGZRPHQDVµ2WKHU¶RUWKHµGHYLDQWVXEMHFW¶
not worthy of protection. She argues that the Court first acknowledged the 
homosexual identity and made it intelligible, then excluded it by maintaining 
WKH HVVHQFH RI D µKHWHURQRUPDWLYH ELQDU\ JHQGHU V\VWHP¶116 The exclusion 
happened because the (&-DFFRUGLQJWR%HJHU¶VTXHHUUHDGLQJRIWKHFDVHODZ
could not deal with a multiplicity of identities, sexualities and discriminations 
WKDWGRQRWILWLQWRSUHGHWHUPLQHGER[HV6R/LVD*UDQW¶VOHVELDQLGHQWLW\KDGWR
be excluded because, in the interests of maintaining a culturally dominant 
belief system, it could not be allowed to infiltrate the definition of sex 
discrimination. According to the system, there are two natural sexes and they 
result in individuals desiring a normal heterosexual gender identity.  
 
Stychin and Beger are asking interesting, critical questions. This thesis 
develops on their field of inquiry to ask Foucault-LQVSLUHGµKRZ¶TXHVWLRQVRQ
the FRA and its rights discourse from a non-feminist, non-queer, 
governmentality perspective.  
 
F. Rights and Governance 
As noted in Chapter 1, an acknowledged phenomenon within the EU has been 
the increase in talk about governance. One of the concerns with introducing 
JRYHUQDQFH WHFKQLTXHVRU  µQHZPRGHVRIJRYHUQDQFH¶ LQWR WKH(8KDVEHHQ
that these strategies are a departure from traditional legal methods. Human 
                                                 
115
 Ibid 258. 
116
 Ibid 264. 
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rights have conventionally featured in the legal, normative domain. There is 
thus anxiety over a potentially uneasy relationship between law and 
governance. However, interpreting rights from a governance perspective could 
DOVR EULQJ VRPH YDOXDEOH LQVLJKWV LQWR WKH QDWXUH RI WKH &RPPXQLW\¶V
protection of rights and provide reflections on the relationship between law and 
governance. De Búrca, most notably, has sought to develop this particular 
argument and her observations are of special interest to this thesis, not least of 
all because she directly refers to the FRA. 
  
In 2005, de Búrca presented a critical, reflexive appraisal of agencies, in 
particular the FRA.117 In this she examines the operation of agencies as an 
HOHPHQWRI WKHHPHUJLQJµQHZPRGHVRIJRYHUQDQFH¶ LQ WKH(8+HUDQDO\VLV
rests on two main questions, one more general and the other specific to the 
FRA. First, de Búrca asks whether new modes of governance are in tension 
with the requirements of human rights protection. Second, she asks whether the 
)5$DVD µQHZJRYHUQDQFH WRRO¶118 is likely to represent a positive move in 
the area of human rights protection and whether it is likely to contribute to the 
emergence of a human rights policy.  
 
,QDQVZHUWRWKHILUVWTXHVWLRQGH%~UFDGLVWLQJXLVKHVDµULJKWVPRGHO¶IURPD
µJRYHUQDQFH PRGHO¶ LQ RUGHU WR LGHQWLI\ FHUWDLQ WHQVLRQV EHWZHHQ WKHP 7KH
features she attributes to these are the following: a human rights model is 
suspicious of voluntarism and self-regulation, which are features of the 
governance model. Furthermore, the human rights model values definition and 
                                                 
117
 G de Búrca, µ1HZ0RGHVRI*RYHUQDQFHDQGWKH3URWHFWLRQRI+XPDQ5LJKWV¶LQ3$OVWRQ
and O de Schutter (eds), Monitoring Fundamental Rights in the EU (Hart, Oxford 2005) 25. 
118
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clarity, whereas the governance model prioritises open-endedness and 
reversibility in respect of goals and places emphasis on the importance of 
ongoing processes. Moreover, the role of courts is residual in the governance 
model, whereas the courts play a central role in the human rights model with 
respect to enforcement of rights. In order to tackle the second question, de 
Búrca asks why one ought to consider the FRA from the perspective of new 
modes of governance at all, giving three reasons. First, the competence debate: 
the soft, flexible and comparative dimension of some new modes of 
governance may seem attractive in avoiding the complexity of the competence 
debate, which has dominated the debate on human rights in the EU for years, 
HVSHFLDOO\ VLQFH WKH (&-¶V RSLQLRQ RQ WKH &RPPXQLW\¶V DFFHVVLRQ WR WKH
European Convention on Human Rights (ECHR).119 Second, the lack of 
competence is complemented by a lack of political will either to transfer 
explicit legal powers to the EU, or to amplify the powers that already exist. 
And, third, the need for agencies is supported by a perceived importance for 
the role of expertise and specLDOLVHGNQRZOHGJH,ILQG'H%~UFD¶VH[DPLQDWLRQ
of interest ± but I aim to develop it to show why the FRA should be examined 
not only from a governance perspective but also from a governmentality 
perspective. The latter sees the relationship between rights and governance in a 
critical way and conceptualises the relationship differently: in terms of power.  
 
                                                 
119
 Opinion 2/94 of the Court of Justice of 28 March 1996 on Accession by the Community to 
the European Convention for the Protection of Human Rights and Fundamental Freedoms 
[1996] ECR 1-1759. 
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In 2007, De Búrca extended her focus on the relationship between law and 
governance in the context of rights,120 exploring the relationship between what 
VKH FDOOV WKH µH[SHULPHQWDOLVW JRYHUQDQFH¶ DSSURDFK DQG WKH µKXPDQ ULJKWV
SHUVSHFWLYH¶ LQ WKH FRQWH[W RI WKH 5DFH 'LVFULPLQDWLRQ 'LUHFWLYH121 The 
µH[SHULPHQWDOLVWJRYHUQDQFH¶DSSURDFKFDQEHGLVWLQJXLVKHGVKHVD\VIURPWKH
µKXPDQULJKWVSHUVSHFWLYH¶E\YLrtue of a number of the features. The former 
favours self-regulation and departs from a hierarchical framework of 
answerability, whereas the latter does not. The former prioritises reversibility 
and open-endedness in the specification of goals, whereas the latter prefers 
clear definition of the commitment in question. Moreover, the former places 
more emphasis on actors/stakeholders ± these are seen to actually generate 
norms and are responsible for their spread ± the human rights perspective, 
however, sees actors in a bottom-up way (i.e., civil society upwards) and as 
enforcing and monitoring the norms and institutions that already exist. Finally, 
de Búrca argues that the experimentalist governance approach sees the role of 
the courts as residual, monitoring the functioning of the processes that are 
established, whereas in the human rights model the role of courts is crucial in 
ultimately enforcing the role of the legal commitment.  
 
'H%~UFD¶VFKDSWHUHFKRHVWKHDUJXPHQWVVKHPDGHLQEXWVHHNVWKLVWLPH 
to show how a hybrid relationship between law and governance is possible, 
using the Race Directive as an illustration. The Directive, de Búrca argues, 
contains features of both the experimentalist governance approach and the 
                                                 
120
 *GH%~UFDµ(85DFH'LVFULPLQDWLRQ/DZ$+\EULG0RGHO"¶LQ*GH%~UFDDQG-6FRWW
(eds), Law and New Governance in the EU and the US (Hart, Oxford 2006) 97. 
121
 Council Directive 2000/43/EC of 29 June 2000 implementing the principle of equal 
WUHDWPHQWEHWZHHQSHUVRQVLUUHVSHFWLYHRIUDFLDORUHWKQLFRULJLQµ5DFH'LUHFWLYH¶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human rights perspective and combines them without losing the strengths of 
either. Thus, for example, a feature of the new governance approach is that the 
Directive is tied to a complementary institution, or agency, which was then the 
European Monitoring Centre for Racism and Xenophobia (EUMC).122 A 
feature of the human rights model is that a judicial remedy is available for 
GLVFULPLQDWLRQ RQ WKH JURXQGV RI UDFH 'H %~UFD¶V DQDO\VLV SUREHV WKHVH
elements further to argue for a hybrid relationship between law and governance 
± i.e., one that combines the positive features of both models. She later 
sketches a new framework for the relationship between law and new 
governance in a piece written in 2007 with Walker. Together, they argue that 
both law and new governance should be understood in teUPV RI µPXWXDO
SHQHWUDWLRQ RULHQWDWLRQ¶123 That is, they argue that since law and new 
governance possess some similar traits and also some very distinct elements, 
they ought to be understood in a relationship of conceptual overlap that will 
require ongoing adjustment. I agree with this observation and I aim to show 
how a governmentality perspective can extend the understanding of a hybrid 
relationship between law and governance: it does not focus on law to the 
exclusion of other forms of regulation strategy and regulatory governance. 
 
Further insight into the rights and governance approach is found in an 
argument made by Olivier de Schutter in 2007, suggesting a transformation of 
the approach to fundamental rights in the Union from a focus on harmonisation 
thURXJK OHJLVODWLRQ WR DQ µDOWHUQDWLYH DSSURDFK¶ framed in terms of 
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 Note that as of 1 March 2007 the EUMC was replaced by the FRA. 
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 *GH%~UFDDQG1:DONHUµ5HFRQFHLYLQJ/DZDQG1HZ*RYHUQDQFH¶EUI Working Papers 
LAW No. 2007/10 <http://papers.ssrn.com/sol3/papers.cfm?abstract_id=987180> accessed 15 
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governance.124 +LVDOWHUQDWLYHDSSURDFKZRXOGIRFXVRQDµIRUPRISHUPDQHQW
learning¶ VXSSRUWLQJ µWKH HPHUJHQFH RI D SRVW-regulatory, non formalistic 
mode of governance, which represents a gDLQLQUHIOH[LYLW\¶125 The hypothesis 
RI GH 6FKXWWHU¶V SDSHU LV WKDW WKH TXHVWLRQ RI FRPSHWHQFH DVLGH WKH
fundamental rights policies of the Member States may benefit from being 
better coordinated and that exchanges of information may have to become 
more systematic and organised. Exchange of information would, he says, 
SURPRWHDV\VWHPRIµFROOHFWLYHOHDUQLQJ¶LQWKHILHOGRIIXQGDPHQWDOULJKWV'H
Schutter presents three examples in the area of fundamental rights where a 
move to open methods of coordination has been made by the Community in an 
attempt to overcome the challenges of regulatory competition and of 
harmonising legislation: the fields of health care, asylum and immigration, and 
the rights of the child.126 In each of these areas he points to the benefits of an 
exchange of experiences, of the consequent reflection on practices concerning 
fundamental rights protection across the Member States and thus on mutual 
learning. This particular approach therefore places emphasis on learning, on 
deliberation and on interdependency between States. It is an attractive insight 
into the role of governance processes but I aim to supplement it by probing 
IXUWKHU,FULWLFDOO\H[DPLQHWKLVIHDWXUHRIµFROOHFWLYHOHDUQLQJ¶DQGLWVSODFHLQ
WKH)5$¶VJRYHUQLQJSURFHVVHV; De Schutter does not go this far. 
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V. CONCLUSION 
 
This chapter began with the idea that human rights is a constructed discourse 
DQGVHWRXWWRH[DPLQHKRZKXPDQULJKWVKDYHEHHQµSXWLQWRGLVFRXUVH¶± first, 
in contexts outside of EU legal scholarship and, second, in EU legal 
scholarship. Thus I showed how commentators on rights in contexts outside the 
EU have DQDO\VHGULJKWVDV µSDUDGR[¶H[SORUHG WKHµGDUNVLGHV¶RI ULJKWVDQG
WKHSUHVHQWµGDUNWLPHV¶DVPDUNHGE\DODFNRIFULWLTXHRIULJKWVGLVFRXUVHDQd, 
ILQDOO\ LQWHUURJDWHG WKH FXOWXUDO RU µRWKHU¶ VLGH RIKXPDQ ULJKWV Within EU 
legal scholarship on rights, the chapter explored how rights have been put into 
GLVFRXUVHDVµYDOXHV¶µODQJXDJH¶µSDUDGR[¶DQGµLURQ\¶7KHUHKDYHDOVREHHQ
a number of feminist and queer critiques of rights, and contributions have been 
made by law academics on the topic of rights and governance. The objective of 
this side-by-side review of the two literatures (EU and non-EU) was to make a 
comparison between the two contexts and show how the perception that there 
is an elusive novelty of theorising in the EU legal context is accurate. EU legal 
scholarship on rights, generally speaking, remains event-sensitive and the 
µGHHSHU FULWLTXH RI ULJKWV¶ KDV QRW EHHQ DVVXPHG E\ VFKRODrs writing in this 
field ± with some notable exceptions (for example, de Búrca, Stychin and 
Walker). These exceptions do not, however, take a Foucauldian, 
governmentality perspective on rights. This is precisely the element that this 
thesis adds to the literature: a governmentality perspective on rights discourse. 
Furthermore, it examines rights discourse in the context of a case study of the 
FRA ± an entity which, due to its novelty, has yet received little attention. In 
the coming chapters, I argue that considering the lack of critique that pervades 
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EU legal scholarship on rights there is space for this particular timely, 
important and illuminating perspective. As a first step toward this, the next 
FKDSWHU RXWOLQHV µJRYHUQPHQWDOLW\¶
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3 
A Foucauldian Critique of Rights: Governmentality 
 
 
I. INTRODUCTION 
 
This chapter aims to describe the methodology of this thesis, which is best 
articulated as critique; the type of critique that I engage in is Foucauldian and 
UHOLHV RQ )RXFDXOW¶V particular framework of governmentality.1 The precise 
objectives of this chapter are twofold: first, to describe what critique is and 
give a detailed account of governmentality. Second, to highlight examples of 
legal scholarship that use governmentality as a methodology. The reason I 
highlight these examples is that they illustrate the creativity and usefulness of a 
governmentality perspective and thereby lend support to its use in this thesis. 
Satisfying the first objective is the task of Part II. In Part III, I outline 
governmentality scholarship, first setting the scene by drawing attention to how 
Foucault is used in law in general.  
 
A brief, preliminary note oQµPHWKRGRORJ\¶LVLQRUGHU. By methodology I refer 
WRDQµDSSURDFK¶RUDIUDPHZRUNIRUDQDO\VLV2 Methodology is closely related 
to what we understand the field of enquiry to be and guides the thinking, or 
                                                 
1
 See D Moore, Criminal Artefacts: Governing Drugs and Users (University of British 
&RORPELD3UHVV9DQFRXYHUGHVFULELQJJRYHUQPHQWDOLW\DVDµIUDPHZRUN¶ 
2
 ,KDYHGHOLEHUDWHO\QRWXVHGWKHWHUPµPHWKRG¶µ0HWKRG¶KDVHPSLULFDODQGVRFLRORJLFDO
connotations that I am not drawing upon here ± for example, is the method a qualitative or 
quantitative analysis? Is it comparative? What methods of data collection are used ± 
observation, case studies, interviews? )RUDGLVFXVVLRQRIµWKHRU\¶µPHWKRGRORJ\¶µDSSURDFK¶
DQGµPHWKRG¶VHHR Cryer, T Hervey and B Sokhi-%XOOH\µ:RUNVKRS3UHSDUDWRU\0DWHULDOV
Legal Research Methodologies in European Union and InternationDO/DZ¶$+5&
Collaborative Doctoral Training Project 1 Oct 2006-30 Sept 2008, Second Workshop 27-28 
June 2008 <http://www.shef.ac.uk/law/research/clic/research/projects/res_methodology> 
accessed 1 October 2008. 
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questioning, of and within that field. A methodology, furthermore, has 
theoretical connotations. Thus, a methodology directly influences research 
questions and vice versa, making researching a reflexive process. Saying that a 
methodology has theoretical connotations does not, however, imply that there 
LV µD¶ VLQJOH µWKHRU\¶ WKDW , µDSSO\¶ WR P\ ZRUN  )RXFDXOW GLG QRW SUHVHQW D
µWKHRU\¶ UDWKHU LGHDV RU µMXVW IUDJPHQWV¶3 of thought. His methodological 
SRVLWLRQ DQG LQGHHG WKH DSSURDFK WKDW KH HQFRXUDJHV LV UDWKHU D µFULWLFDO
DWWLWXGH¶4 Moreover, he supports use of these theory fragments, describing his 
RZQZRUNDVµDtool-box which others can rummage through to find a tool they 
FDQXVHKRZHYHUWKH\ZLVKLQWKHLURZQDUHD«,GRQ¶WZULWHIRUDQDXGLHQFH¶
KH VD\V µ, ZULWH IRU XVHUV QRW UHDGHUV¶5 In this thesis, the particular 
Foucauldian tool that interests me is governmentality. 
  
II. GOVERNMENTALITY 
 
A. What is Critique? 
I have just stated DERYH WKDWFULWLTXH LPSOLHVD µFULWLFDODWWLWXGH¶&ULWLTXHFDQ
also refer to a type of theorising; it can be understood, in other words, as 
µFULWLFDO WKHRU\¶ %\ WKLV , UHIHU WR µFULWLFDO¶ VPDOO µF¶ VFKRODUVKLS , DP not 
referring to the VSHFLILFPRYHPHQWVPHWKRGVRIILUVWµ&ULWLFDOWKHRU\¶FDSLWDO
µ&¶6 RUVHFRQGµ&ULWLFDO/HJDO6WXGLHV¶&/67 The object of a critique (i.e., 
                                                 
3
 0)RXFDXOWµ7ZR/HFWXUHV¶LQ0)RXFDXOWPower/Knowledge (C Gordon, ed; C Gordon and 
others, trs) (Longman, London 1980) 78, 79. 
4
 0)RXFDXOWµ:KDWLV&ULWLTXH"¶LQ0)RXFDXOWThe Politics of Truth (S Lotringer and L 
Hochroth, eds) (Semiotext(e), USA 1997) 24. 
5
 0)RXFDXOWµ3ULVRQVHWDVLOHVGDQVOHPpFKDQLVPHGHSRXYRLU¶LQDits et Ecrits, t II 
(Gallimard, Paris 1994) 523-4. 
6
 &ULWLFDOWKHRU\FDSLWDOµ&¶UHIHUVWRDGLVWLQFWERG\RIWKRXJKWDVVRFLDWHGwith the Frankfurt 
6FKRROZKHUHLQWKHµ&ULWLFDO¶FRPSRQHQWFRQVLVWVRIGHYHORSPHQWVRQ0DU[LVWWKRXJKW
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of a critical attitude/critical theory) is to question both the perils and the 
possibilities of a system. A critical analysis of rights discourse recognises the 
perils of the discourse as paradox ± i.e., as having a disciplinary and governing, 
as well as emancipatory, potential ± and the last chapter explored critiques of 
rights which problematise rights as paradox. Critique also opens possibilities 
for the analysis of rights discourse as a discourse of power, to understand how 
the perils arise. It promises new possibilities ± for instance, new ways of 
framing old problems and thereby attaining new knowledge of the problems.8  
7KH WHUP µFULWLTXH¶ VWHPV IURP WKH *UHHN µNULVLV¶ ZKLFK LPSOLHV DQ DUW RI
judgement.9 While critique has etymologically moved away from crisis, there 
is a sustained connection between them in the field of medicine. Here, the term 
µFULWLFDOFRQGLWLRQ¶KDVFRQQRWDWLRQVWKDWFDQEHVXVWDLQHGLQSROLWLFDOFULVLVDV
ZHOO$µFULWLFDOFRQGLWLRQ¶UHTXLUHVLPPHGLDWHDFFXUDWHDQGHIIHFWLYHDFWLRQ,W
LV D SDUWLFXODU NLQG RI FDOO µDQ XUJHQW FDOO IRU NQRZOHGJH GHOLEHUDWLRQ
judgment and action to stDYH RII FDWDVWURSKH¶10 &ULWLTXH LV D µZLOO WR
NQRZOHGJH¶11 it really wants to know how things work and why, not simply 
how we are told they are supposed to work.12  
 
                                                                                                                                 
heavily influenced by the critical philosophies of Kant, Hegel, Weber and Freud. Proponents of 
Critical theory include Max Horkheimer, Theodor Adorno, Walter Benjamin and Jürgen 
Habermas. 
7
  CLS refers to a separate method associated inter alia with the Harvard School, which 
followed on from the American realist movement and draws on elements from the Frankfurt 
School and on poststucturalism. Proponents of CLS include Duncan Kennedy, David Kennedy, 
Mark Tushnet and Roberto Unger. 
8
 I develop what these new possibilities might be in terms of rights discourse and the FRA in 
Chapter 8. 
9
 W Brown, Edgework: Critical Essays on Knowledge and Politics (Princeton University 
Press, Princeton 2005) 5. 
10
 Ibid 7. 
11
 This phrase is taken from M Foucault, The History of Sexuality: Volume 1: The Will To 
Knowledge (R Hurley, trs) (Penguin, London 1998). 
12
 :%URZQDQG-+DOOH\µ,QWURGXFWLRQ¶LQ:%URZQDQG-+DOOH\HGVLeft Legalism/Left 
Critique (Duke University Press, London 2002) 1, 28. 
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)XUWKHUPRUH , EHOLHYH WKDW FULWLTXH LV HVVHQWLDO LQ RXU SUHVHQW µGDUN WLPHV¶13 
despite thH VXJJHVWLRQ WKDW ZH DUH VXSSRVHGO\ µPRUH HQOLJKWHQHG¶ WKDQ LQ
SUHYLRXV GDUNHU WLPHV 7KH µWZHQWLHWK FHQWXU\ LV WKH FHQWXU\ RI PDVVDFUH
JHQRFLGH HWKQLF FOHDQVLQJ WKH DJH RI WKH +RORFDXVW¶14 and the twenty-first 
century is following in its footsteps as it becomes marked by terrorism and 
threats to security, forced detention, torture and deprivation of liberty. The 
history of rights discourse demands that the dangerously uncritical view that, 
µKXPDQ ULJKWV DUH « WKH HQHUJ\ RI RXU VRFLHWLHV WKH IXOILOPHQW of the 
Enlightenment promise of emancipation and self-UHDOLVDWLRQ¶15 be challenged 
through a will to knowledge.16 Critique allows us, first, to recognise the times 
as dark and then to reclaim them for something other than the darkness.17 
 
It is equally important to understand what critique is not. Critique implies more 
than criticism: it explores, as I have said, the possibilities of a system. Nor is 
FULWLTXH µMXVW WKHRUL]LQJ¶18 WKDW EHDUV QR UHODWLRQ WR µSUDFWLFH¶ 7KH FODLP KDV
often been made that critique iV µGLVLQWHUHVWHG GLVWDQFHG QHJDWLQJ RU
DFDGHPLF¶19 and that it does not provide insights into progressive change.20 
However, critique is neither disinterested nor distant; rather, it engages the 
discourse which it contests. It re-reads it and re-considers its claims, searching 
                                                 
13
 Brown (n 9) 9. Brown claims to borrow the phrase from Arendt, who borrows it from 
Brecht, and Brecht probably from the ancient Greeks. 6HHDOVRWKHUHIHUHQFHWRµGDUNWLPHV¶DV
a theme in critiques of rights in Chapter 2, pp. 29-34. 
14
 C Douzinas, The End of Human Rights: Critical Legal Thought at the Turn of the Century 
(Hart, Oxford 2002) 2. 
15
 Ibid.  
16
 I note that today, especially in Britain, there is an opposite and growing sense that rights 
have gone too far and this sentiment is translated in political terms to an agenda on removing 
rights instruments (e.g., the Conservative Party line of abolishing the Human Rights Act 1998). 
This challenge to rights is nevertheless a dangerously uncritical view. 
17
 Brown (n 9) 16. 
18
 Brown and Halley (n 12) 2. 
19
 Brown (n 9) 7. 
20
 Brown and Halley (n 12) 25. 
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for what is authentic in the discourse. Before uncovering the power relations 
within the discourses that regulate and govern us, critique re-asserts the 
importance of the said discourses. Critique is, therefore, far from negating and 
academic. It does not reject, refute or dismiss its object. It cannot, since by re-
reading it must affirm the object. Critique is thus an act of reclamation, which 
takes over the object, or the discourse, for a purpose other than that for which it 
is currently employed.21  
 
)RXFDXOW¶VPHWKRGRORJ\FHQWUHGRQDSDUWLFXODUFRQFHSWLRQRIpower and thus a 
)RXFDXOGLDQFULWLTXHLVHVVHQWLDOO\LQWHUHVWHGLQTXHVWLRQVRISRZHU)RXFDXOW¶V
objective was to analyse the subject (i.e., the socially constructed individual) 
not in terms of law or repression, but in terms of power.22 He called this his 
µPHWKRGRORJLFDOFRXUVH¶RUµLPSHUDWLYH¶DQGLQKLVHDUOLHUZRUNKHIRFXVHGRQ
power as discipline.23 $OWKRXJK)RXFDXOW¶VFRQFHSWLRQRISRZHUGHYHORSHGDQG
altered over the course of his work (from, as I will explain, power as discipline 
to power as government),24 power remained the methodological tool of 
analysis.25 
 
                                                 
21
 I borrow here from Brown (n 9). 
22
 Foucault (n 11) 92. 
23
 Foucault (n 3) 101-2. See also M Foucault, Discipline and Punish: The Birth of the Prison 
(A Sheridan, trs) (Penguin, London 1991). 
24
 See section B(ii), below. 
25
 )RXFDXOW¶VPHWKRGRORJ\KDVDOVREHHQGHVFULEHGLQKLVHDUOLHUZRUNDVDQarchaeology (see 
for example G Gutting, 0LFKHO)RXFDXOW¶V$UFKDHRORJ\RI6FLHQWLILF5HDVRQ(CUP, Cambridge 
1995)) and, in his later work, as a genealogy (see M )RXFDXOWµ1LHW]VFKH*HQHDORJ\+LVWRU\¶
in P Rabinow (ed), The Foucault Reader (Pantheon Books: New York, 1984) 76; M Foucault, 
Discipline and Punish: The Birth of the Prison (A Sheridan, trs) (Penguin, London 1991); and 
Foucault (n 11)µ*HQHDORJ\¶LVDWHUP)RXFDXOWERUURZHGIURP1LHW]VFKHVHH)1LHW]VFKH 
On the Genealogy of Morality (M Clark and A Swensen, eds; trans) (Hackett Publishing 
Company, Indiana 1998)) and which, briefly speaking, searchHVIRUDµZLOOWRNQRZOHGJH¶
DERYHµWUXWK¶DQGFRPELQHVWKHWKUHHHOHPHQWVRISRZHUUHODWLRQVVXEMXJDWHGNQRZOHGJHVDQG
history. This thesis is not undertaking a genealogy since the historical element would be 
lacking; whilst I am interested in power and subjugated knowledges there is not enough 
historical examination for this study to constitute a genealogy.  
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$WDJHQHUDOOHYHO)RXFDXOW¶VSURMHFWVwere concerned with a particular type of 
question, which becomes the focus for anyone interested in a Foucauldian 
critique ± WKHµKRZ¶TXHVWLRQµ+RZ¶ questions interrogate WKHµKRZ¶RIpower. 
They examine how meanings are produced and attached to various social 
VXEMHFWVDQGREMHFWVDQGWKXVGLIIHUIURPFRQYHQWLRQDOµZK\¶questionVµ:K\¶
TXHVWLRQV SURPSW OLPLWHG DQVZHUV VLQFH WKH\ µSUHVXSSRVH WKH LGHQWLWLHV RI
VRFLDODFWRUVDQGDEDFNJURXQGRIVRFLDOPHDQLQJV¶ 26 They generally take the 
possibility that particular policies and practices could happen as unproblematic. 
The analysis LQ P\ WKHVLV GHOLEHUDWHO\ PRYHV DZD\ IURP FRQYHQWLRQDO µZK\¶
TXHVWLRQVWRµKRZ¶,DPQRWVD\LQJWKDWZHRXJKWQRWWRDVNµZK\¶TXHVWLRQV± 
only stressing that someone asking those questions will most probably be 
taking a different approach from the one I DGRSWKHUH7KHVSHFLILFµKRZ¶,DP
LQWHUHVWHG LQ TXHVWLRQLQJ LV µhow [these] mechanisms of power, at a given 
moment, in a precise conjuncture and by means of a certain number of 
WUDQVIRUPDWLRQVKDYHEHJXQWREHFRPHSROLWLFDOO\XVHIXO¶27 
 
 I want also to stress the value and aim of critique. In terms of its value, 
Foucault himself was of the opinion that there is something in critique that is 
DNLQWRµYLUWXH¶28 KHVSHDNVRIWKHµFULWLFDODWWLWXGHDVYLUWXHLQJHQHUDO¶29 He 
has described, furthermore, FULWLTXHDVµWKHDUWRIQRWEHLQJJRYHUQHGTXLWHVR
PXFK¶30 That is, not wanting to be governed, and not wanting to be governed 
like that &ULWLTXH LV D TXHVWLRQLQJ HQWHUSULVH µFULWLTXH LV WKH PRYHPHQW E\
which the subject gives himself the right to question truth on its effects of 
                                                 
26
 RL Doty, Imperial Encounters (University of Minnesota Press: Minneapolis 1996) 4.  
27
 Foucault (n 3) 101. 
28
 Foucault (n 4) 32. 
29
 Ibid. 
30
 Ibid 29. 
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SRZHU DQG TXHVWLRQ SRZHU RQ LWV GLVFRXUVHV RI WUXWK¶31 There is therefore 
something liberating in it, in that it both challenges assumptions and questions 
the norm or what are given as natural representations. The aim of critique is to 
renew perspective.32 $ )RXFDXOGLDQ FULWLTXH LV FKDUDFWHULVHG E\ µD
determination to throw off familiar ways of thought and to look at the same 
things in a different way¶33 The new insights that a Foucauldian critique 
provides are nevertheless difficult since Foucault provides questions rather 
WKDQDQVZHUVDµZD\RIORRNLQJDWWKLQJV¶Rr a methodology for analysis, rather 
WKDQDIRUPXODWKDWDQVZHUVWKHµZKDWQH[W¶ question. I go on now to examine 
the particular critical perspective that I am using in this thesis: 
governmentality.  
 
B. Governmentality 
*RYHUQPHQWDOLW\ ZDV UHIHUUHG WR HDUOLHU DV RQH RI WKH µWRROV¶ LQ )RXFDXOW¶V
µWRRO-ER[¶DQG,XVHGWKLVLOOXVWUDWLRQWRHPSKDVLVHWKDWJRYHUQPHQWDOLW\LVQRWD
µWKHRU\¶EXW UHVHPEOHV UDWKHUD µFULWLFDO DWWLWXGH¶± in other words, a type of 
approach, or perspective.34 , ZLOO IURP QRZ RQ UHIHU WR D µJRYHUQPHQWDOLW\
SHUVSHFWLYH¶ $ SHUVSHFWLYH SURYLGHV D GLIIHUHQW ZD\ RI ORRNLQJ DW WKH VDPH
things; a governmentality perspective is a different way of examining existing 
structures, as a form of government. Government is associated with power and 
thus a governmentality perspective is concerned with power. Moreover, 
governmentality refers at once to an approach (i.e., a critical attitude) and to 
                                                 
31
 Ibid 32. 
32
 Brown and Halley (n 12) 26-7. 
33
 0)RXFDXOWµ7KH0DVNHG3KLORVRSKHU¶LQ0)RXFDXOWEthics: Volume 1: Subjectivity and 
Truth: Essential Works of Foucault 1954-1984 (P Rabinow, ed; R Hurley, trs) (Penguin, 
London 2000) 321, 325. Emphasis added. 
34
 5RVHHWDOµ*RYHUQPHQWDOLW\¶ (2006) Annual Review of Law and Social Science 83, 83. 
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WKH SURFHVV RI µJRYHUQPHQW¶ LWVHOI ZKHUH JRYHUQPHQW LV XQGHUVWRRG LQ WKH
Foucauldian sense of the term; I explain below). It thus describes the power 
relation itself.35 It is both a rationality of government (a way of thinking about 
the practices of government) and, at the same time, an art of government (the 
process of governing or being governed), as I describe below. 
 
)RXFDXOW¶VZRUN UHSUHVHQWHGDJHQHDORJ\RISRZHUZKLFKGHYHORSHG IURPDQ
earlier conception (in the early 1970s) of power as discipline to the portrayal 
(in the late 1970s) of power as government. In this part of the chapter, I begin 
by describing power as government and then work backwards to situate this 
within the earlier context of power as discipline, so as to give a full account of 
the meaning and contH[WRIµJRYHUQPHQWDOLW\¶VHFWLRQVLDQGLL,Q3DUW,,,,
first elicit attitudes towards Foucault in law and, second, give examples of 
scholarship that takes a governmentality perspective. 
 
i. 7KHµ$UWRI*RYHUQPHQW¶ 
µ*RYHUQPHQWDOLW\¶ LV FOHDUO\ D SOD\ RQ WKH ZRUG µgovernment¶ ,W ZDV QRW
EHFDXVH µJRYHUQPHQW¶ LWVHOI ZDV D EODQG WHUP WKDW D QHZ RQH KDG WR EH
LQYHQWHG 5DWKHU LW ZDV EHFDXVH µJRYHUQPHQW¶ DV FRQYHQWLRQDOO\ XQGHUVWRRG
did not convey connotations of power )RXFDXOW¶V FRQFHSWLRQ RI JRYHUQPHQW
relied on a particular perception of power relations: 
 
                                                 
35
 For an alternative viewpoint see J Morison, µ0RGHUQLVLQJ*RYHUQPHQWDQGWKH(-
*RYHUQPHQW5HYROXWLRQ7HFKQRORJLHVRI*RYHUQPHQWDQG7HFKQRORJLHVRI'HPRFUDF\¶LQP 
Leyland and N Bamforth (eds), Public Law in a Multi-Layered Constitution (Hart, Oxford 
2003) 131 and above, Chapter 1, pp. 5 and (n 18). 
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This word [government] must be allowed the very broad meaning it had 
LQ WKH VL[WHHQWK FHQWXU\ µ*RYHUQPHQW¶ GLG QRW UHIHU RQO\ WR SROLWLFDO
structures or to the management of states; rather, it designated the way 
in which the conduct of individuals or of groups might be directed ± the 
JRYHUQPHQW RI FKLOGUHQ RI VRXOV RI FRPPXQLWLHV RI WKH VLFN « To 
govern, in this sense, is to control the possible field of action of 
others.36 
 
Understood in this perhapV OLWHUDO PDQQHU WKH YHUE µWR JRYHUQ¶ FDQ OLWHUDOO\
PHDQ µWR FRQWURO RU LQIOXHQFH¶37 JRYHUQPHQW UHIHUV WR WKH µFRQGXFW RI
FRQGXFW¶DIRUPRIDFWLYLW\RUSUDFWLFHWKDWDLPVWRVKDSHJXLGHRUDIIHFWWKH
FRQGXFWRIVRPHSHUVRQRUSHUVRQV,WLVDµJRYHUQmentality¶38  
 
In a lecture given at the Collège de France in 1978, posthumously given the 
WLWOH µ*RYHUQPHQWDOLW\¶39 Foucault presents his most concise definition of the 
WHUP +H H[SODLQV WKDW µJRYHUQPHQWDOLW\¶ PHDQV WKUHH WKLQJV40 ILUVW µWKH
ensemble formed by the institutions, procedures, analyses, reflections, 
calculations and tactics that allow the exercise of this very specific albeit 
FRPSOH[ IRUP RI SRZHU ZKLFK KDV DV LWV WDUJHW SRSXODWLRQ¶ 6HFRQG
                                                 
36
 0)RXFDXOWµ7KH6XEMHFWDQG3RZHU¶LQ0)RXFDXOWPower: Volume 3: Essential Works of 
Foucault 1954-1984 (J Faubion, ed; R Hurley, trs) (Penguin, London 2002) 326, 341. 
Emphasis added. 
37
 The Concise Oxford Dictionary 10th edn (OUP, Oxford 1999). 
38
 $%DUURQµ)RXFDXOWDQG/DZ¶LQ-3HQQHUHWDOHGVJurisprudence and Legal Theory: 
Commentary and Materials (OUP, Oxford 2005) 955, 984. 
39
 3UHVHQWHGE\)RXFDXOWDV WKHIRXUWK OHFWXUHRIKLVFRXUVH µSécurité, Territoire, Population¶
µ6HFXULW\7HUULWRU\3RSXODWLRQ¶ 0)RXFDXOW Security, Territory, Population (M Senellart, 
ed; G Burchell, trs) (Palgrave Macmillan, Basingstoke 2007) 87. Foucault asserted, by the 
fourth lecture, that he should have given this whole series the name of the history of 
µJRYHUQPHQWDOLW\¶ UDWKHU WKDQSecurity, Territory, Population, given his intended focus in the 
lectures (108). See also M Foucault, µ*RYHUQPHQWDOLW\¶LQPower: Volume 3: Essential Works 
of Foucault 1954-1984 (J Faubion ed; R Hurley, trs) (Penguin: London, 2002) 201. 
40
 0)RXFDXOWµ*RYHUQPHQWDOLW\¶LQPower: Volume 3: Essential Works of Foucault 1954-
1984 (J Faubion ed; R Hurley, trs) (Penguin: London, 2002) 201, 219-20. 
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JRYHUQPHQWDOLW\UHIHUVWRµWKHWHQGHQF\WKDWRYHU a long period and throughout 
the West, has steadily led to the pre-eminence over all other forms 
(sovereignty, discipline and so on) of this type of power, which may be termed 
³JRYHUQPHQW´¶7KLUGJRYHUQPHQWDOLW\LVWKHUHVXOWRIWKHSURFHVVE\ZKLFK
tKHVWDWHJUDGXDOO\µEHFRPHVJRYHUQPHQWDOL]HG¶ 
 
So, first, governmentality describes a form of government of all and of each,41 
rendering both a society ± or a population, not just individuals ± governed or 
JRYHUQDEOH )RXFDXOW¶V DQDO\VLV RI SRZHU PRYHG IUom concentrating on the 
subjectification of the individual, to subjects as members of a population or as 
living beings.42 µPopulation¶ LWVHOI GRHV QRW UHIHU RQO\ WR µSHRSOH¶ EXW WR
phenomena and variables,43 such as birth rate, mortality rate and marriage 
stDWLVWLFV ,W HQFRPSDVVHV WKH ZKROH ILHOG RI µWKH VRFLDO¶44 a phrase which 
describes the whole network of social relationships.45 µ7KH VRFLDO¶
FRQVHTXHQWO\LVWKHWDUJHWRIJRYHUQPHQWDOLW\DQDO\VLV7KHµVWDWH¶LWVHOIKDVD
less prominent role; it is no longer itself at stake in social relations but stands 
outside them.46  
 
The µ*RYHUQPHQWDOLW\¶ lecture undertakes a genealogical examination of 
µJRYHUQPHQW¶ WKH VHFRQG FULWHULRQ RI )RXFDXOW¶V GHILQLWLRQ EHJLQQLQJ LQ WKH
sixteenth century.  We learn that from then until the 1700s, the whole literature 
                                                 
41
 0 )RXFDXOW µ³Omnes et Singulatem´ 7RZDUG $ &ULWLTXH RI 3ROLWLFDO 5HDVRQ¶ LQ 0
Foucault, Power: Volume 3: Essential Works of Foucault 1954-1984 (J Faubion, ed; R Hurley, 
trs) (Penguin, London 2002) 298. 
42
 This refers WRWKHFRQFHSWRIµELRSRZHU¶6HHEHORZQ 
43
 Foucault (n 11) 11. 
44
 &*RUGRQµ*RYHUQPHQWDO5DWLRQDOLW\$Q,QWURGXFWLRQ¶ LQ*%XUFKHOOHWDO The Foucault 
Effect: Studies in Governmentality (University of Chicago Press, Chicago 1991) 1, 28 and 34. 
45
 FRXFDXOWµ7KH6XEMHFWDQG3RZHU¶LQ0)RXFDXOWPower: Volume 3: Essential Works of 
Foucault 1954-1984 (J Faubion, ed; R Hurley, trs) (Penguin, London 2002) 326, 345. 
46
 Gordon (n 44). 
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RQJRYHUQPHQWZDVLQIOXHQFHGE\0DFKLDYHOOL¶VThe Prince and the question of 
government was conceptualised as a question of the state. However, The 
Prince LQVLQXDWHVDQµDUWRIJRYHUQPHQW¶ZLWKLQZKLFKµWKHSULQFH¶VUHODWLRQWR
his state LVRQO\RQHSDUWLFXODUPRGH¶47 By undermining the significance of the 
VWDWH)RXFDXOWZDVHQFRXUDJLQJDGLIIHUHQW OLQHRI LQTXLU\ µZHVKRXOGGLUHFW
our researches on the nature of power not towards the juridical edifice of 
sovereignty, the state apparatuses and the ideologies which accompany them, 
but towards localised systems [of domination] and towards strategic 
apparatuses¶48 We should pursue an understanding that the state is a function 
of changes in the practice of government.49 The state, thus, as he says in his 
WKLUGFULWHULRQJUDGXDOO\EHFRPHVµJRYHUQPHQWDOLVHG¶ 
 
/HW XV FRQVLGHU IRU D PRPHQW WKH LPSOLFDWLRQV IRU WKLV SURMHFW RI )RXFDXOW¶V
treatment of, first, the state and, second, the meaning and implications of the 
µDUWRIJRYHUQPHQW¶)LUVWUDWKHUWKDQWRWDONRIµWKHVWDWH¶LWLVPRUHKHOSIXOWR
WDONRIµWKHVRFLDO¶LQDVWXG\LQYROYLQJWKH(8ZKLFKLVLWVHOIDVXSUDQDWLRQDO
polity that seeks to avoid state-like connotations and yet has a distinct field of 
activity (e.g., policy construction, law-PDNLQJ WKDW FDQ EH GHVFULEHG DV µWKH
VRFLDO¶ 7KH SRZHU UHODWLRQV ZLWKLQ µWKH VRFLDO¶ DUH GLVSHUVHG WKURXJKRXW WKH
entire network of EU social relations:  
 
                                                 
47
 M Foucault, Security, Territory, Population (M Senellart, ed; G Burchell, trs) (Palgrave 
Macmillan, Basingstoke 2007) 205. 
48
 Foucault (n 3) 102. 
49
 *RUGRQQ)RXFDXOW¶VLQDWWHQWLRQWRWKHVWDWHKDVEHHQFULWLFLVHGHYHQE\WKRVHZKRXVH
and value his analysis of governmentality. See for example W Brown Regulating Aversion: 
Tolerance and the Age of Identity and Empire (Princeton University Press, Princeton 2006) 78-
106. 
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SRZHU«LVFRQFHLYHG«DVDVWUDWHJ\ WKDW LWVHIIHFWVRIGRPLQDWLRn 
DUH DWWULEXWHG QRW WR ³DSSURSULDWLRQ´ EXW WR GLVSRVLWLRQV PDQRHXYUHV
tactics, techniques, functionings; that one should decipher in a network 
of relations, constantly in tension, in activity rather than a privilege that 
one might possess.50  
 
In this tKHVLV WKHVH µWDFWLFV WHFKQLTXHV DQG IXQFWLRQLQJV¶ refer to the power 
relations and processes within the FRA. The analysis is developed further in 
Chapter 6, where the tactics, techniques and functionings are interpreted as the 
actors that make up the AgeQF\¶VVWUXFWXUHWKHFODVVLILFDWLRQRIWKHVHDFWRUVDV
experts, and the use of statistics in the collection of information and data.  
 
6HFRQGZLWKLQWKHILHOGRIWKHVRFLDOJRYHUQPHQWRSHUDWHVDVµDQDUW¶$QµDUW¶
UHIHUVWRWKDWZKLFKµLQLWVILHOGLPLWDWH>V@ZKDWQDWXUHFDUULHVRXWRQLWVRZQ¶51 
7KHPRGHOIRUWKHDUWRIJRYHUQPHQWLQ)RXFDXOW¶VZRUNLV*RGLPSRVLQJKLV
laws upon his creatures and grew out of a type of government based on the 
natural order: pastoral power. This type of power has connotations of Christian 
WKRXJKW DQG WKH UHODWLRQ RI D VKHSKHUG WR KLV VKHHS 7KH µJRRG VKHSKHUG¶
UHSUHVHQWV D µSDVWRUDO H[SHUW¶52 3DVWRUDO SRZHU GHVFULEHV µD IRUP RI
collectivising and individualising power concerned with the welfare of the 
³IORFN´DVDZKROH¶.53 This relation has, in modern governmentality,54 moved 
                                                 
50
 M Foucault, Discipline and Punish: The Birth of the Prison (A Sheridan, trs) (Penguin, 
London 1991) 26. Emphasis added. 
51
 Foucault quoting Aquinas (n 47) 315. 
52
 15RVHµ7KH3ROLWLFVRI/LIH,WVHOI¶Theory Culture and Society 1, 6. 
53
 Ibid 9.  
54
 The starting point of modern governmentality was the emergence of doctrines of reason in 
sixteenth century Europe such that the principles of government were no longer part of some 
divine order. 
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beyond a simple responsibility and obedience, so that there are now multiple 
µHQWDQJOHPHQWV¶55 or networks, which communicate the relation.  
 
$VGHPRQVWUDWHGLQVRPHRIKLVODWHUZRUN)RXFDXOW¶VFRQFHUQZLWKWKHµDUWRI
JRYHUQPHQW¶ GHYHORSHG IURP D FRQFHUQ ZLWK µVHFXULW\¶ 7KH OHFWXUH VHULHV
Security, Territory, Population EHJLQVZLWKWKHTXHVWLRQµ&DQZHVD\WKDWWKH
general economy of power in our societies is becoming a domain of 
VHFXULW\"¶56 His objective then, in early 1978, was to paint a history of the 
technologies of security in order to determine whether we can actually speak of 
DµVRFLHW\RIVHFXULW\¶6RPHJHQHUDO IHDWXUHVRI WKHµDSSDUDWXVHVRIVHFXULW\¶
(or dispositifs) are the following: first, spaces of security. In terms of 
space/territory/boundaries, security is exercised over a whole population (as 
opposed to discipline, which is exercised over the bodies of individuals). 
Second, the form of normalisation specific to security (which is different from 
the disciplinary type of normalisation). Third, population ± as both the subject 
DQGREMHFWRI WKHPHFKDQLVPVRIVHFXULW\3RSXODWLRQLV WKXVµXQGRXEWHGO\DQ
idea and a reality that is absolutely modern in relation to the functioning of 
polLWLFDO SRZHU¶57 It is through concentrating on population that the concern 
ZLWK µJRYHUQPHQW¶ WRRN URRW µ*RYHUQPHQW¶ UHSODFHV µVRYHUHLJQW\¶ )RXFDXOW
finds himself talking less of the sovereign the more he talks about government. 
Government is not equivaleQW WR µUXOH¶ ,W LV WKLV QHZ VHULHV RI VHFXULW\-
population-government that he thought should be analysed.  
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 5RVHQ7KHVHDUHFDOOHGµHQWDQJOHPHQWV¶DVWKH\VLJQLI\HWKLFDOUHODWLRQVWKDWELQG
all subjects to themselves and to one another, including the experts themselves.  
56
 Foucault (n 47) 10. 
57
 Ibid 11. 
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7KHµDUWRIJRYHUQPHQW¶VLJQLILHVPRUHWKDQWKHDUWRIJRYHUQing. Informed by 
early anti-Machiavellian literature,58 Foucault distinguishes three 
chaUDFWHULVWLFV RI WKH µDUW RI JRYHUQPHQW¶ )LUVW KRZ LW XQGHUVWDQGV WKH
PHDQLQJ RI µWR JRYHUQ¶ DQG RI µJRYHUQRU¶ µ*RYHUQLQJ¶ FDQ EH DSSOLHG WR D
number of things: a household, children, souls and the sick, for instance. A 
µJRYHUQRU¶ PD\ EH DQ\ PRQDUFK HPSeror, magistrate, judge and the like. It 
seems then that governing, the people who govern and the practice of 
government are multifarious ± VXFK WKDW µWKHUH DUH PDQ\ JRYHUQPHQWV LQ
relation to which the Prince governing his state is only one particular modH¶59 
6HFRQGJRYHUQPHQWLVGHVFULEHGDVµWKHULJKWGLVSRVLWLRQRIthings arranged so 
DV WR OHDG WR D VXLWDEOH HQG¶60 In other words, government is more than the 
targeting of power towards inhabitants and territory, it is a sort of complex of 
men and things7KHµWKLQJV¶DUHPHQLQWKHLUUHODWLRQVKLSVZLWKWKLQJVVXFKDV
customs, habits, and ways of thinking and acting. And, third, government is 
about the rights GLVSRVLWLRQ RI WKRVH µWKLQJV¶ towards a suitable end. For the 
sovereign, the end would be the common good. However, government suggests 
the emergence of a new type of finality and a plurality of specific ends. For 
example, the government has to ensure the greatest possible production of 
wealth, that the people are provided sufficient means of subsistence and that 
the population can increase; this is a series of specific ends. And these ends 
will be achieved by arranging (disposer) different things to meet these ends. 
The ends are not achieved, therefore, solely through imposing the law on men 
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(as with sovereignty) but through the disposition of things ± of employing 
tactics rather than laws, of requiring more than simple obedience to the law. 
 
The art of government thus understood did not gain its full scope until the 
HLJKWHHQWK FHQWXU\ ,W UHPDLQHG µLPSULVRQHG¶ XQWLO WKHQ EORFNHG ZLWKLQ WKH
forms of administrative monarchy for a number of historical reasons.61 It was 
not until a specific problem emerged ± the problem of population ± that the art 
of government was unblocked. The concern with population made it possible 
to calculate the problem of government from outside the juridical framework of 
sovereignty. This was made possible in two ways: first, through the emergence 
of statistics; and second, through population appearing as the end of 
government. In terms of the former, statistics made it possible to move the 
focus away from the model of the family to the population as something which 
possesses its own regularities ± its death rate, incidence of disease, its 
regularities of accidents, and its own economic effects.62 In terms of the latter, 
population appears as the end of government, meaning that the end of 
government is thus not just to govern but to improve the condition of the 
population ± its wealth, longevity and health. In this way, population becomes 
µWKH VXEMHFW RI QHHGV DQG DVSLUDWLRQV EXW DOVR WKH REMHFW RI JRYHUQPHQW
manipulation; vis-à-vis government, [population] is both aware of what it 
ZDQWVDQGXQDZDUHRIZKDWLVEHLQJGRQHWRLW¶63 
 
)LQDOO\µDUWRIJRYHUQPHQW¶LVXVHGDOPRVWLQWHUFKDQJHDEO\ZLWKµUDWLRQDOLW\RI
JRYHUQPHQW¶VRDVWRVLJQLI\JRYHUQPHQWDVDQDFWLYLW\RUSUDFWLFH$QµDUWRI
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JRYHUQPHQW¶ UHIHUV WR ZD\V RI NQRZLQJ ZKDW WKH DFWLYLW\ RI JRYHUQPHQW
FRQVLVWV RI DQG KRZ LW PLJKW EH FRQWLQXHG µ5DWLRQDOLW\ RI JRYHUQPHQW¶
describes a way of thinking about the practice of government: who or what is 
governed, what governing is, who or what can govern. Therefore, 
µJRYHUQPHQW¶ VLJQLILHV WKH ELUWK RI DQ DUW RI µDEVROXWHO\ QHZ WDFWLFV DQG
WHFKQLTXHV¶64 
 
ii. From Discipline to Government  
What is the role of power in this new art of government? In answer to this I 
explore the genealogy of power relations that Foucault undertook from the 
earlier idea of disciplinary power to the development of governmentality. 
 
,Q WKH ZRUN SULRU WR KLV µSower-JRYHUQPHQW SHULRG¶65 )RXFDXOW¶V DFFRXQW RI
power focused on power as discipline. He describes his objective as having 
EHHQµWRFUHDWHDKLVWRU\RIWKHGLIIHUHQWPRGHVE\ZKLFKLQRXUFXOWXUHKXPDQ
EHLQJVDUHPDGHVXEMHFWV¶66 which he told using a radically different account 
of power. In his genealogies of the prison (Discipline and Punish) and of 
sexuality (The History of Sexuality) he describes how the subject has been 
µVXEMHFWHG XVHG WUDQVIRUPHG¶67 through a new mechanism of power that is 
absolutely incompatible with the idea of sovereignty68 and that is dependant on 
bodies. This new type of power is disciplinary power.  
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Disciplinary power exhibits the following characteristics: first, its capacity to 
discipline comes from it being exercised by means of a constant and permanent 
VXUYHLOODQFH ,W DOORZV IRU D VWDWH RI µSHUPDQHQW YLVLELOLW\ WKDW HQVXUHV WKH
DXWRPDWLFIXQFWLRQLQJRISRZHU¶69 as illustrated perfectly via the model of the 
panopticon.70  Second, power is a process, meaning that power cannot be 
understood as possessed by one individual, to be exercised over another. 
5DWKHUµ>S@RZHUIXQFWLRQV¶71 and individuals are in a position to both submit to 
and exercise this power. Power is therefore something that circulates or 
functions only when part RIDFKDLQLWUHIHUVWRµDFRPSOH[VWUDWHJLFDOVLWXDWLRQ
LQ D SDUWLFXODU VRFLHW\¶72 Third, power produces knowledge. One directly 
implies the other and µWKHUH LV QR SRZHU FUHDWLRQ ZLWKRXW WKH FRUUHODWLYH
constitution of a field of knowledge, nor any knowledge that does not 
SUHVXSSRVH DQG FRQVWLWXWH«SRZHU UHODWLRQV¶73 Power and knowledge join 
together at the site of discourse, making this relation intelligible.  This 
knowledge takes the form of subject identities (in Discipline and Punish, the 
delinquent; in The History of Sexuality, the sexed subject). 
 
The power/knowledge dyad supports the fourth and final characteristic of 
power as productive. Power should not fundamentally be associated, as it 
typically is, with its negative connotations ± i.e., it excludes, it represses, it 
censors, it abstracts, it masks, it conceals ± EHFDXVHµ>L@QIDFWSRZHUSURGXFHV
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it produces reality; it produces domains of objects and rituals of truth¶74 This 
WUXWKRUNQRZOHGJHRUµUHDOLW\¶ 
 
LVQ¶W RXWVLGH SRZHU RU ODFNLQJ LQ SRZHU « 7UXWK LV D WKLQJ RI WKLV
ZRUOG « LW LQGXFHV UHJXODU HIIHFWV RI SRZHU (DFK VRFLHW\ KDV LWV
UHJLPH RI WUXWK LWV ³JHQHUDO politics´ of truth: that is, the types of 
discourses which it accepts and makes function as true.75 
 
7KLVµSROLWLFDOHFRQRP\RIWUXWK¶WKDWH[LVWVLQHDFKVRFLHW\LVFKDUDFWHULVHGE\
five important traits: 
 
truth is centred in the form of scientific discourse and the institutions 
which produce it; it is subject to constant political and economical 
incitement (the demand for truth, as much for economic production as 
for political power; it is the object, under diverse forms, of immense 
diffusion and consumption (circulating through apparatuses of 
education and information whose extent is relatively broad in the social 
ERG\«LWis transmitted, produced and under the control, dominant if 
not exclusive, of a few great political and economic apparatuses 
(university, army, writing, media); lastly, it is the issue of a whole 
SROLWLFDOGHEDWHDQGVRFLDOFRQIURQWDWLRQµLGHRORJLFDO¶VWUuggles).76 
 
I analyse human rights as one such discourse of truth. But what does power as 
discipline have to do with power as government? There is not in fact a 
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spectacular leap from one understanding to the other. Foucault takes the same 
methodological course in his later analyses of governmentality as in Discipline 
and PunishSULRULWLVLQJµSUDFWLFHV¶RYHULQVWLWXWLRQVDQGWKHVWDWH77 It is worth 
WDNLQJVRPHWLPHWRXQGHUVWDQGWKLVPHWKRGRORJ\VLQFHµSRZHUDVGLVFLSOLQH¶
LV DQ LPSRUWDQW VWHS WRZDUGV µSRZHU DV JRYHUQPHQW¶ DQG , XVH ERWK LQ WKLV
thesis (i.e., the hypothesis of the thesis is that the rights discourse of the FRA 
shows characteristics of power as discipline and power as government(ality)).  
  
First, the shift from discipline to government is a matter of scale. The same 
style of analysis that was used to study techniques and practices addressed to 
individual human subjects within particular, local institutions could also be 
addressed to the technical questions and practices for governing populations of 
subjects.78 However, the shift is not simply a matter of degree, so that one can 
VD\ WKDW ZKHUHDV GLVFLSOLQH VSRNH RI D µPLFURSK\VLFV¶ RI SRZHU ZKHUH WKH
WDUJHWZDVWKHVXEMHFWJRYHUQPHQWDOLW\VSHDNVRIDµPDFURSK\VLFVRISRZHU¶
(where the target is a population).79 Discipline remains in the power relation, 
only now there is a triangle: sovereignty-discipline-government.80  The triangle 
is not a linear model but a spatial distribution of sovereignty, discipline and 
government, enabling the government of a polity. The space becomes the main 
concern, wherein the circulation of people, merchandise, air and so on, 
represents a mutation in the technologies of power and a typical feature of 
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 85 
modern societies.81 Discipline was never more important than in the 
management of the population. Foucault does not imply replacing a society of 
discipline with a society of government, or a society of sovereignty with a 
society of discipline. Within the triangle, population is the target and security 
the essential mechanism.  
 
Second, the governmentality perspective (power as government) retains from 
GLVFLSOLQDU\ SRZHU WKH QRWLRQ RI µGLVFLSOLQHV¶ 7KDW LV D FRQFHUQ ZLWK D
µPXOWLSOLFLW\ RI RIWHQ PLQRU SURFHVVHV >ZKLFK@ « JUDGXDOO\ SURGXFH WKH
blueprint for a more general mHWKRG¶82 The focus remains therefore on 
µPHWLFXORXVRIWHQPLQXWHWHFKQLTXHV¶83  
 
)LQDOO\WKHµKRZ¶of power is central to the governmentality perspective, as it 
was in analysing power as discipline. The how question, as explained above, 
examines how meanings are produced and attached to various social subjects 
DQGREMHFWV WKXV µFRQVWLWXWLQJSDUWLFXODU LQWHUSUHWDWLYHGLVSRVLWLRQV WKDWFUHDWH
FHUWDLQ SRVVLELOLWLHV DQG SUHFOXGH RWKHUV¶84 In other words, how questions 
highlight an important aspect of power: namely, that power is productive. That 
is, that power functions so as to create particular and dominant meanings, or 
subject identities and their range of conduct. The result is that identity is an 
effect of power. If power is also a process, this means that identities are in a 
constant process of being constructed. 
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,Q WKLV WKHVLV , DP LQWHUHVWHG LQ XVLQJ )RXFDXOW¶V PHWKRGRORJ\ DV D ZD\ RI
analysing practices (of the FRA) as forms of discipline and government. In 
particular, I am interested in statistics, the idea of the overall good of the 
population (i.e., the citizenry of the EU) and the panopticon. That is, how 
statistics and the overall goal of improving the condition of the population by 
SURPRWLQJDQGSURWHFWLQJKXPDQULJKWVUHYHDODQµDUWRIJRYHUQPHQW¶DWZRUN
LQ WKH )5$¶V ULJKWV GLVFRXUVH , H[DPLQH WKLV LQ &KDSWHUV  DQG  , H[SODLQ
how the FRA perfectly illustrates the panoptic schema, revealing processes of 
disciplinary power within its rights discourse in Chapter 5. 
 
III. LAW AND GOVERNMENTALITY SCHOLARSHIP 
 
Having given an account of the particular type of Foucauldian critique in 
which this thesis engages, I now situate this critique in current legal 
scholarship by providing examples of literature that uses a governmentality 
perspective. The point of drawing attention to this literature is to highlight 
examples of how such a critique not only can, but has, been successfully 
undertaken. These examples illustrate the usefulness, creativity and versatility 
of a governmentality perspective. Its application in other areas, namely crime 
control, risk and regulation, and governing liberal-democratic societies 
supports its use in this thesis. This is in spite of the not so warm reception that 
Foucault has received from the discipline of Law in general. Here there is little 
HYLGHQFH RI VFKRODUVKLS WKDW XVHV )RXFDXOW¶V ZRUN HVSHFLDOO\ FRPSDUHG ZLWK
WKHXVHRI)RXFDXOW¶VZRUNLQRWKHUDUHDVIRUH[DPSOH,QWHUQDWLRQDO5HODWLRQV
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and Political Theory85). I show this in section A, where I locate the use of 
Foucault¶VLGHDVLQ/DZDVDGLVFLSOLQH and in turn emphasise the innovation of 
using a Foucauldian, governmentality perspective to examine rights and the 
FRA. 
  
A. Foucault and Law 
I discuss here the general use of Foucauldian ideas as part of an accepted canon 
of approaches to law and the more specific use of certain Foucauldian ideas in 
the work of particular legal scholars. In terms of the promotion of Foucauldian 
ideas as an approach to law or legal problems, tH[WERRNV RQ µOHJDO WKHRU\¶
dating back to the late 1990s have included reference to either critical theory or 
CLS and in some cases Foucault and law specifically, especially those that are 
more recent.86 In terms of the use of Foucault in various branches of 
scholarship, certain ideas ± in particular, on disciplinary power ± have been 
used in the work of a handful of legal scholars. I outline examples below, 
GLVFXVVLQJ$ODQ+XQW DQG*DU\:LFNKDP¶VQRWDEOH DFFRXQWRI Foucault and 
Law of 1994 and reaction to it.  
 
Hunt and Wickham focused on the concept of governance and were concerned 
ZLWK DQVZHULQJ WKH TXHVWLRQ µ:KDW UROH GRHV ODZ SOD\ LQ PRGHUQ
JRYHUQPHQWDO UDWLRQDOLW\¶" 7KH\ XVHG JRYHUQPHQWDOLW\ DV D µUHVRXUFH IRU DQG
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EDFNJURXQG WR¶87 devising a sociology of law as governance. However, not 
only did they noW GHDO GLUHFWO\ ZLWK WKH QRWLRQ RI µJRYHUQPHQWDOLW\¶ EXW WKH
µPHWKRG SULQFLSOHV¶ IRU D VRFLRORJ\ RI ODZ DV JRYHUQDQFH GUHZ PRUH RQ
'XUNKHLPDQGKLVDQDO\VLVRIµWKHVRFLDO¶WKDQRQ)RXFDXOW+XQWDQG:LFNKDP
interestingly tackled the issue of why the use of Foucault in law is limited, 
arguing, first, that law was never a central concern for Foucault and, second, 
that legal scholarship exhibits a longstanding intellectual insularity and is not 
open to new, critical analyses. Their arguments also pointed to the limits and 
ZHDNQHVVHVRI)RXFDXOW¶VZRUNRQODZ 
 
Their approach received some valid criticism. Tadros points to its inadequacies 
and to shortcomings in other recent jurisprudential scholarship on Foucault.88 
+HKLJKOLJKWVKRZWKHFRQFHSWRIWKHµMXULGLFDO¶KDVEHHQPLVFRQFHLYHGVRWKDW
WKHVXEVWDQFHRI)RXFDXOW¶VDUJXPHQWLVPLVVHG+XQWDQG:LFNKDPPLVWDNHQO\
HTXDWH WKH WHUP µMXULGLFDO¶ ZLWK ODZ ZKHUHDV MXULGLFDO UHIHUV UDWKHU WR WKH
conception of power relations. Moreover, law as it operates in the field of 
power relations is only a directing force, only a single form of effective norm. 
7DGURVEHOLHYHV WKDW)RXFDXOW¶VDUJXPHQWQHYHUWKHOHVVHQFRXUDJHVUDWKHU WKDQ
precludes an account of law. His piece can be read as a validation of the 
importance of FRXFDXOW¶V ZRUN IRU DQ XQGHUVWDQGLQJ RI WKH ZD\ LQ ZKLFK
modern (human rights) law operates (although his account makes no reference 
to human rights law per se).  
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On a similar note, Wendy Brown and Janet Halley observe a turn to law by left 
critique in recent decades and use a Foucauldian approach to analyse projects 
WKDW DUH IRXQGHG RQ WKH LGHD RI µWKH OLEHUDO VWDWH¶V SURPLVH WR PDNH MXVWLFH
KDSSHQ E\ PHDQV RI ODZ¶89 (human rights being one such project). They 
thereby illustrate how Foucault and the law are not mutually exclusive. 
 
Another interesting alternative viewpoint to that of Hunt and Wickham, again 
downplaying the privileged status of law, is presented by one commentator 
who provides a Foucauldian critique of international human rights law. Evans 
complains of the way in which law has colonised the discourse of human 
rights.90 This has happened, he explains, through the discipline (given a 
Foucauldian meaning) that privileged international legal discourse as the sole 
source of truth-claims for the global human rights regime. Human rights ought, 
rather, to be understood as three overlapping discourses, each with its own 
language and normative framework: the legal, political and philosophical. The 
elevated position given to legal discourse perturbs him since it prompts the 
following conclusions: first, that international law masks human rights 
violations; second, that human rights law is a discourse of domination as much 
as it is a discourse of freedom; and finally, that it stifles the possibility of 
critique. 
 
Other examples of the use of Foucault by legal scholars include the work of 
Carl Stychin, who has used Foucault to study rights, sexuality and citizenship 
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in the context of the EU as we saw in Chapter 2.91 More recently, Katerina 
Sideri uses Foucault to comment on the ways in which legal rules conceal the 
ordering of social relations in a study on law-making and governance structures 
in the EU.92 Furthermore, in the particular field of international law, an 
interesting contribution has been made by Leonard Hammer.93  
 
The above illustrations, that is those that I have framed as reactions to Hunt 
DQG:LFNKDP¶VDSSURDFKWR)RXFDXOWDQGODZSRLQWWRWKHDGYDQWDJHVRIXVLQJ
Foucault to understand and analyse law. This thesis is adding to this literature, 
by using Foucault to analyse human rights law and legal scholarship in the 
context of the FRA (and thus the EU). The thesis also adds, more specifically, 
to governmentality scholarship. 
 
B. Governmentality Scholarship 
The scholarship reviewed here does not come exclusively from the discipline 
of law, where work on governmentality is still lacking,94 but from related 
disciplines and inter-disciplinary areas. Examples are thus taken from, for 
instance, the fields of criminology and sociology. The commentaries that are 
cited are referred to by lawyers in legal writing and this further supports the 
legitimacy of including their insights here.  
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It is possible to identify the following specific areas in which valuable 
contributions have been made in the field of governmentality scholarship: 
crime control; risk and regulation; and governing liberal-democratic societies. 
(In general, the first two areas can be seen as sub-areas of the latter. I focus on 
ZRUN WKDW H[DPLQHV WKH µJRYHUQLQJ VRFLHWLHV¶ DQG VR LQFOXGH WKLV DV a third 
area). It is also interesting to note two general commentaries that point to 
governmentality as a school of thought in itself: the first is the edited collection 
entitled The Foucault Effect,95 in which I want to draw attention to the chapter 
by CoOLQ*RUGRQDQGWKHVHFRQGLVDQDUWLFOHE\1LNRODV5RVH3DW2¶0DOOH\
and Mariana Valverde.96 I begin by discussing the latter two pieces, before 
going on to look at how governmentality is used in work belonging to the three 
areas of crime control, risk and regulation, and governing societies.  
 
*RUGRQIRFXVHVRQ)RXFDXOW¶VDQGOHFWXUHFRXUVHVKLJKOLJKWLQJWKDW
WKHVH FRQVWLWXWH D µIUHVK GRPDLQ RI UHVHDUFK¶ LQ ZKLFK )RXFDXOW H[SORUHG
JRYHUQPHQWDO UDWLRQDOLW\ RU µJRYHUQPHQWDOLW\¶ *RUGRQ¶V FKDSWHU provided a 
comprehensive introduction to the concept of governmental rationality. It has 
been cited in numerous further analyses of governmentality and the concept of 
government.97 The chapter appears in a collection entitled The Foucault Effect 
which, as a whole, is a compilation of studies in governmentality; the authors 
GHVFULEH WKH )RXFDXOW HIIHFW DV µWKH PDNLQJ YLVLEOH WKURXJK D SDUWLFXODU
perspective in the history of the present, of the different ways in which an 
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activity or art called government haVEHHQPDGH WKLQNDEOH DQGSUDFWLFDEOH¶98 
These studies are thus labelled as something resembling a school of thought in 
themselves. 
 
This point is also noted by Rose et al, who similarly talk of governmentality 
studies as a separate category of scholarship. Rose et al examine the spread of 
the governmentality perspective from the early 1980s onwards, focusing on the 
reception of this approach. They argue, ultimately, for the continuing 
productivity and creativity of governmentality as a way of analysing the 
structures and processes of government. The article suggests that the concepts 
and methodological choices used in governmentality studies have spread so 
successfully because they resonated with the trends at the time in a number of 
independent fields. The authors give examples of the fields in question (citing 
writings in each field), namely: critical sociology and criminology; science and 
technology studies; and changes in knowledge practices, codes and formats 
(i.e., the rise in the use of statistics). Rose et al also draw attention to various 
subfields in which governmentality is taken up as an approach, including for 
example social work and nursing (by theoreticians and practitioners alike) and 
studies in technologies of risk. The end point of the review is to emphasise the 
legacy of govenmentality as a flexible and open-ended tool, which should be 
retained above all for its creativity.  
 
The creativity of governmentality as a tool has spread to three specific areas: 
crime control; risk and regulation; and governing liberal-democratic societies. 
                                                 
98
 Burchell et al (n 95). 
 93 
)LUVW LQ WKH DUHD RI FULPH FRQWURO , GLVFXVV DQRWKHU RI 5RVH¶V ZRUNV 5RVH
addresses the issue of the staggering increase in the number and variety of 
regimes of control in advanced liberal democracies.99 His premise is that 
programmes of crime control have less to do with the control of crime than 
with the government of the moral order. Rose asks what contribution recent 
analyses of governmentality have made to understanding the complex and 
contradictory pattern of current crime control strategies.100 He determines that 
writings on governmentality have identified different spaces open for 
government (the Community, the global world, for instance) and implicate 
forms of knowledge and types of expertise within control strategies. They have 
LGHQWLILHG FRPSOH[ µtechnologies of government¶ ZKLFK UHIUDPHG WKH UROH RI
WKHVWDWHDQGZKLFKGUHZDWWHQWLRQWRµWKHVRFLDO¶DVWKHVLWHRIJRYHUQPHQW7KH
observation Rose is making is that a whole range of technologies of freedom 
KDYH EHHQ LQYHQWHG WR JRYHUQ XV µDW D GLVWDQFH¶101 through relatively 
independent entities. These entities seek to regulate individual conduct by 
reactivating and regenerating ethical values that help maintain order and 
REHGLHQFH µE\ ELQGLQJ LQGLYLGXDOV LQWo shared moral norms and values: 
governing through the self-steering forces of honour and shame, or propriety, 
REOLJDWLRQWUXVWILGHOLW\DQGFRPPLWPHQWWRRWKHUV¶102 David Garland makes a 
VLPLODU SRLQW ZLWK UHVSHFW WR WKH LGHD RI µJRYHUQPHQW DW D GLVWDQFH¶103 He 
analyses the criminological value of the main themes of governmentality 
                                                 
99
 15RVHµ*RYHUQPHQWDQG&RQWURO¶British Journal of Criminology 321. 
100
 Rose refers to: A Barry et al (eds), Foucault and Political Reason (UCL Press, London 
1996); M Dean, Governmentality: Power and Rule in Modern Societies (Sage, London 1999); 
M Dean and B Hindess, Governing Australia: Studies in Contemporary Rationalities of 
Government (CUP, Cambridge 1998); N Rose, Powers of Freedom: Reframing Political 
Thought (CUP, Cambridge 1999). 
101
 Rose (n 99) 324. Emphasis added. 
102
 Ibid 324. 
103
 Garland (n 97). 
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OLWHUDWXUHLQFOXGLQJIRUH[DPSOHLGHDVDERXWµWKHVRFLDO¶WKURXJKDQDQDO\VLV
of some of the governmental techniques that were emerging in the field of 
crime control in the 1990s. 
 
In Criminal Artefacts, Dawn Moore engages in an analogous exercise, 
examining the issue of drug control within the broader context of governing.104 
Moore is interested in asking how questions: How did the current conception of 
the criminal addict within the criminal justice system come to be? How does it 
replicate itself and flourish? She describes her project as using in part a 
µJRYHUQPHQWDOLW\ framework¶105 7KLV IUDPHZRUN µDVVLVWV LQ XQGHUVWDQGLQJ
then, how and why particular practices and mentalities of rule emerge within 
FHUWDLQ FRQWH[WV¶106 The focus within such a framework is on the role of 
expertise, as well as on the idea of governing the self, and on resistance. The 
JRYHUQPHQWDOLW\ IUDPHZRUN KHOSV 0RRUH WR UHDFK WKH FRQFOXVLRQ WKDW µWKH
criminaODGGLFWLVJRYHUQHGWKURXJKDPHVV\FRQVWHOODWLRQRIFRQWLQJHQFLHV¶107 
The relationships and connections that surround the criminal addict mean that 
there is no one knowledge, expertise, actor or object that governs. Overall, the 
REMHFWLYHRI0RRUH¶VSURMHFWLVLQWKHVSLULWRI)RXFDXOGLDQµSUREOHPDWLVDWLRQ¶
to offer a different way of thinking about how we discover and constitute the 
criminal addict and the mentalities of governance, and in turn to rethink how 
we respond to crime, perhaps even to rethink the notion of crime itself.  
 
                                                 
104
 Moore (n 1). 
105
 Ibid 6. Emphasis added. 
106
 Ibid 8. 
107
 Ibid 158. 
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Moving on to the second example field, the area of risk and regulation studies, 
the work of Colin Scott illustrates the use of a governmentality perspective.108 
6FRWWKDVPRYHGDZD\IURPDQREVHVVLRQZLWKµODZ¶WRDIRFXVRQFRntrol and 
regulation, or regulatory governance. Scott examines governmentality as a 
WKHRU\ RI WKH µSRVW-UHJXODWRU\ VWDWH¶ µWKH DJH RI JRYHUQDQFH¶ RSHUDWHV KH
argues, via self-regulation rather than through a sovereign-state based system 
of command and coQWURO$QXQGHUVWDQGLQJRI µUHJXODWLRQ¶ZRXOGEHEHWWHUHG
XVLQJ WKH µQHZ WRRO¶ RI JRYHUQPHQWDOLW\ ± µ>Z@H HQULFK RXU XQGHUVWDQGLQJ RI
regulation when we have better tools to understand the pervasiveness of non-
state law and non-hierarchical control processes and their effect on regulatory 
SURFHVVHV¶109 ,QDQVZHUWRWKHODZ\HUV¶FRQFHUQUHJDUGLQJWKHVXEVHUYLHQWUROH
of law in regulation, he suggests, it is not that law is ignored ± it is rather that 
µWKHXVHRIODZLVRQHDPRQJVWD³UDQJHRIPXOWLIRUP tactics´ IRUJRYHUQLQJ¶
According to regulation scholars, law is just one form of effective norm; 
µQRUPV DUH HIIHFWLYHEHFDXVH WKH\ IRUPSDUWRI DZLGHU VFKHPHRI UHJXODWLRQ
ZKLFKKDVPRQLWRULQJDQGEHKDYLRXUPRGLI\LQJPHFKDQLVPV¶110  
 
Finally, governmentality has also been used to investigate the structures of 
power which are involved in governing societies. For example, Mitchell Dean 
DQDO\VHV WKH LGHD RI µJRYHUQLQJ VRFLHWLHV¶ ZKHUH JRYHUQLQJ DQG JRYHUQPHQW
UHO\ RQ )RXFDXOW¶V FRQFHSWLRQ RI µJRYHUQPHQWDOLW\¶111 His book is a move 
DZD\ IURP µKRDU\ ROG LGHDV RI SROLWLFV DQG WHUULWRULDO VWDWHV WR D FXOWXUDO DQG
                                                 
108
 C Scott, µ5HJXODWLRQLQWKH$JH of Governance: The Rise of the Post-5HJXODWRU\6WDWH¶ in J 
Jordana and D Levi-Faur (eds), The Politics of Regulation (Edward Elgar Publishing, 
Cheltenham 2004) 145. 
109
 Ibid 167. Emphasis added. 
110
 Ibid 156. 
111
 Dean (n 97). See also Dean (n 100). 
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QHWZRUN IRUP RI JRYHUQDQFH¶112 The themes featured in the analysis include 
regarding power as plural and heterogenous ± i.e., focusing on network forms 
of governance and regimes of practices rather than focusing on central and 
sovereign government ± and a rethinking and recovering of the concept of 
sovereignty.  
 
The above insights are valuable to this thesis: I develop the core ideas of 
µWHFKQRORJLHV RI JRYHUQPHQW¶ DQG µJRYHUQPHQW DW D GLVWDQFH¶ 5RVH DQG
Garland) by applying them to a rights/governance/EU context. I am interested 
LQ DVNLQJ µKRZ¶ TXHVWLRQV DV 0RRUH LV DQG LQ XVLQJ JRYHUQPHQWDOLW\ DV D
µIUDPHZRUN¶ 0RUHRYHU , VXSSRUW 6FRWW¶V DVVHUWLRQ IRU JRYHrnmentality as a 
µQHZWRRO¶IRUDQDO\VLVZKHUHWKHDQDO\WLFDOIRFXVLVRQµWDFWLFVIRUJRYHUQLQJ¶
RU DV 'HDQ GHVFULEHV RQ µQHWZRUN IRUPV RI JRYHUQDQFH¶ DQG UHJLPHV RI
practices. This thesis therefore supports and supplements governmentality 
scholarship.  
 
IV. CONCLUSION 
 
This chapter has outlined the methodological position of this thesis, which I 
describe as critique ± the particular critique that I engage in is governmentality. 
The chapter began by presenting a definition of critique followed by a detailed 
account of a governmentality perspective and this satisfied the first objective of 
this chapter. The second objective was to give an illustration of work that has 
used a governmentality perspective, so as to highlight the creativity and 
                                                 
112
 Dean (n 100) 14. 
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usefulness of this particular perspective and to situate this thesis as both within 
and adding to this literature.  
 
$FUXFLDOHOHPHQWRIFULWLTXHLVWLPHDV%URZQVWDWHVRUµSROLWLFDOWLPH¶113 that 
is, the time must be right within the political imaginary for an engagement with 
critique. I argue that the time is right for a governmentality critique of human 
rights in the EU, given the emergence of governance structures that have been 
allocated a rights agenda ± i.e., the FRA. A governmentality perspective 
emphasises a concern with tactics, techniques and functionings, and with minor 
processes. The FRA exhibits features that resemble such processes, namely: 
features that are resemblant of human rights monitoring, the presence of actors, 
of experts and the role of statistics LQ WKH )5$¶V VWUXFWXUH DQG RSHUDWLQJ
processes. Analysing these features forms the backbone of the chapters that 
follow. 
 
The next chapter, Chapter 4, introduces the FRA and describes its origins, 
structure and tasks. Chapters 5 to 7 then analyse the power relations at work in 
the FRA, first from an examination of power as discipline (observing the 
monitoring function of the FRA, in Chapter 5) and then from an examination 
of power as government (observing the FRA in the context of its governance 
discourse, in Chapters 6 and 7). 
                                                 
113
 Brown (n 9) Chapter One. 
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4 
The Fundamental Rights Agency: An Introduction 
 
 
I. INTRODUCTION 
 
The Fundamental Rights Agency of the EU officially came into being on 1 
March 2007.1 Almost a decade in the making, the Agency has blossomed at a 
rapid rate since March 2007, with respect to both its organisational make-up 
and its activities. The structural framework of the FRA is now fully in place 
and its activities and mandate are now clearly defined and underway. In the last 
few months, the FRA has completed publication of two major documents: its 
first complete comparative thematic report (on homophobia and discrimination 
RQWKHJURXQGVRQVH[XDORULHQWDWLRQ WKHµ+RPRSKRELD5HSRUW¶2 and its first 
EU-wide survey (on minorities and discrimination, EU-MIDIS).3 
 
This chapter aims to introduce the FRA and recount the history of the 
$JHQF\¶V GHYHORSPHQW LWV RUJDQLVDWLRQ DQG DFWLYLWLHV 7KLV IRFXV SURYLGHV D
FRPSUHKHQVLYHXQGHUVWDQGLQJRIZKDW WKH$JHQF\GRHV LWVSODFH LQ WKH(8¶V
general structure and, most importantly, LWVSODFHLQWKH(8¶VULJKWVGLVFRXUVH
                                                 
1
 The date when Council Regulation 168/2007/EC of 15 February 2007 establishing a 
European Union Agency for Fundamental Rights [2007] OJ L 53/1 took effect. 
2
 7KHµ+RPRSKRELD5HSRUW¶DV,UHIHUWRLWWKURXJKRXWWKLVWKHVLs, consists of two parts: 
(XURSHDQ8QLRQ$JHQF\IRU)XQGDPHQWDO5LJKWV)5$µ+RPRSKRELDDQG'LVFULPLQDWLRQRQ
WKH*URXQGVRI6H[XDO2ULHQWDWLRQLQWKH(80HPEHU6WDWHV3DUW,/HJDO$QDO\VLV¶-XQH
2008 and European Union Agency for Fundamental RightV)5$µ+RPRSKRELDDQG
Discrimination on the Grounds of Sexual Orientation in the EU Member States: Part II: The 
6RFLDO6LWXDWLRQ¶0DUFK
<http://fra.europa.eu/fraWebsite/products/publications_reports/pub_cr_homophobia_p2_0309_
en.htm> accessed 24 April 2009. 
3
 European Union Minorities and Discrimination Survey, survey results 
<http://fra.europa.eu/fraWebsite/products/publications_reports/pub_eu-midis_en.htm> 
accessed 24 April 2009. 
 99 
3DUWLFXODUIHDWXUHVIURPWKHVHREVHUYDWLRQVRQWKH)5$¶VVWUXFWXUHDQGUROHDUH
then drawn upon in the analysis in Chapters 5 and 6 ± most notably the role of 
actors and experts, and the collection of information and data as vital to the 
IXOILOPHQWRIWKH$JHQF\¶VWDVNV7KHDFFRXQWLQWKLVFKDSWHUUXQVIURP2FWREHU
1998 to April 2009. As I detail below, the seeds of a human rights agency for 
the EU were sown in October 1998; April 2009 represents the two calendar 
years that the Agency has been in operation and thus constitutes a reasonable 
length of time in which to draw observations on its role and functions. By this 
date, the FRA had produced two of its biggest publications: the Homophobia 
Report and the EU-MIDIS survey. April 2009, furthermore, represents a 
practical cut-off point for the timing of this project. The chapter will also 
discuss academic comment on the Agency, so as to situate the thesis within 
extant scholarship on the FRA and thereby show that critical analyses on the 
FRA are lacking. Reviewing the academic literature also serves to broaden the 
account in this chapter from merely the way the Agency is described in the 
institutional literature to the way it has been perceived thus far. 
 
The structure of the chapter is as follows: in Part II, I present an account of the 
origins of the Agency. In Part III, I describe the tasks of the FRA and give 
evidence of its activities to date. Part IV then discusses the organisation of the 
Agency, in terms of the layers of actors that are involved. Finally, Part V 
outlines extant scholarship on the FRA. 
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II. THE ORIGINS OF THE FRA 
 
A. New Beginnings 
 
i. 7KH&OLPDWHLQµ$Q³(YHU-&ORVHU´8QLRQLQ1HHGRID+XPDQ
Rights Policy¶4 
In 1998, Philip Alston and JHH Weiler detected an unfavourable climate in the 
(8WKHµHYHU-FORVHUXQLRQ¶ZDVH[KLELWLQJDµSLHFHPHDODGKRFLQFRQVLVWHQW
incoherent, half-KHDUWHGXQFRPPLWWHGDPELJXRXV¶5 approach towards human 
ULJKWV 7KHLU SDSHU HQWLWOHG µ$Q ³(YHU-&ORVHU 8QLRQ´ LQ 1HHG of a Human 
5LJKWV3ROLF\¶6 was adapted from a report prepared for the comité des sages, 
ZKR ZHUH UHVSRQVLEOH IRU GUDIWLQJ µ/HDGLQJ %\ ([DPSOH $ +XPDQ 5LJKWV
$JHQGD IRU WKH <HDU ¶7 The report was the result of a project, initiated 
within the European 8QLYHUVLW\ ,QVWLWXWH¶V $FDGHP\ RI (XURSHDQ /DZ DQG
IXQGHGE\WKH(XURSHDQ&RPPLVVLRQWRSURGXFHDµ+XPDQ5LJKWV$JHQGD¶IRU
the European Union. The Alston and Weiler paper was the beginning of the 
impetus that led to the FRA. In June 1999, partly in answer to the challenges 
raised in the paper, the Cologne European Council began the institutional move 
WRZDUGVWKH)5$VXJJHVWLQJWKDWµWKHTXHVWLRQRIWKHDGYLVDELOLW\RIVHWWLQJXS
D8QLRQ $JHQF\ IRUKXPDQ ULJKWV DQGGHPRFUDF\ VKRXOGEH FRQVLGHUHG¶8 In 
December 2003, the Brussels European Council proposed something more 
                                                 
4
 P $OVWRQ DQG -:HLOHU µ$Q ³(YHU-&ORVHU8QLRQ´ LQ1HHGRI D+XPDQ5LJKWV3ROLF\ 7KH
(XURSHDQ8QLRQDQG+XPDQ5LJKWV¶European Journal of International Law 658. 
5
 Ibid 676. 
6
 Ibid. 
7
 µ/HDGLQJ%\([DPSOH$+XPDQ 5LJKWV$JHQGDIRUWKH<HDU¶)ORUHQFH(XURSHDQ
University Institute 1998, available in P Alston, The EU and Human Rights (Oxford University 
Press, Oxford 1999) 921. The Agenda was launched at a conference held in Vienna on 9-10 
October 1998. 
8
 Cologne European Council 3-4 June 1999, Presidency Conclusions, para 46.  
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concrete: to build on the closest existing institution, the EUMC, and to extend 
LWVPDQGDWHE\WXUQLQJLWLQWRDKXPDQULJKWVDJHQF\µVWUHVVLQJWKHLPSRUWDQFH
of human rights data collection and analysis and with a view to defining Union 
SROLF\LQWKLVILHOG¶9 The Commission concurred and put forward its intention 
to submit a legislative proposal to amend the Regulation of the EUMC to this 
HIIHFW7KH&RPPLVVLRQ¶VVXSSRUWFDPHDVDVXUSULVH to many,10 given that it 
KDG UHMHFWHG HDUOLHU SURSRVDOV IURP WKH WZR µFRPPLWWHHV RI ZLVH PHQ¶ WR
establish an EU human rights agency.11 
 
In December 2004, the Brussels European Council called for further 
implementation of the agreement to establish an EU Human Rights Agency. 
7KH LGHD IRU D +XPDQ 5LJKWV $JHQF\ ZDV DOVR LQFOXGHG LQ WKH µ+DJXH
Programme: Strengthening Freedom, Security and Justice in the European 
8QLRQ¶12 which was adopted by the Community on 4-5 November 2004. The 
µ6WUDWHJLF 2EMHFWLYHV -2009, Europe 2010: A Partnership for European 
Renewal ± 3URVSHULW\6ROLGDULW\DQG6HFXULW\¶13 adopted by the Commission 
on 26 January 2005, also stated that the protection of fundamental rights should 
be at the forefront of European action and that the best way forward would be 
to establish a European Agency of Fundamental Rights. 
 
 
                                                 
9
 Brussels European Council 12-13 December 2003, Presidency Conclusions, Brussels, 5 
February 2004, 27. 
10
 G de Búrca, µ1HZ0RGHVRI*RYHUQDQFHDQGWKH3URWHFWLRQRI+XPDQ5LJKWV¶LQ3$Oston 
and O de Schutter (eds), Monitoring Fundamental Rights in the EU (Hart, Oxford 2005) 25, 
33. 
11
 Ibid. 
12
 OJ 2005/C 53/01. 
13
 Communication from the President in agreement with Vice-President Wallström, COM 
(2005) 12 final, 26 January 2005. 
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ii. :KDW¶VLQD1DPH" 
The FRA replaces its forerunner, the EUMC. This latter body began its 
activities in 1998 and ended them on 28 February 2007 to become the FRA on 
1 March 2007.14 Whilst the fight against racism, xenophobia and related 
intolerances remain a part of its mandate, the FRA, as its name conveys, has a 
broader scope than the EUMC.  
 
The beginnings of the EUMC date back to June 1994, when the Corfu 
European Council proposed the establishment of a consultative commission on 
racism and xenophobia. A year later, the Cannes European Council called for 
the consultative commission, in cooperation with the Council of Europe, to 
consider the viability of a European monitoring centre on racism and 
xenophobia. The role of the EUMC was to study the phenomena of racism, 
xenophobia, islamaphobia and related intolerance, and their manifestations.15 
The Centre did so by analysing causes, consequences and effects, working out 
strategies to combat racism, and highlighting examples of good practice 
regarding the integration of migrants and ethnic and religious minority groups 
in EU Member States. The Regulation establishing the EUMC defined the 
REMHFWLYHV RI WKH &HQWUH DV WR µcollect, record and analyse information and 
data, including data resulting from scientific research communicated to it by 
research centres, Member States, Community institutions, international 
RUJDQL]DWLRQV « DQG QRQ-JRYHUQPHQWDO RUJDQLVDWLRQV¶16 To achieve these 
                                                 
14
 The EUMC had been established by virtue of Council Regulation 1035/97/EC of 2 June 
1997 establishing a European Monitoring Centre on Racism and Xenophobia [1997] OJ L 
151/1, which has now been repealed and replaced by Regulation 168/2007 (n 1). 
15
 Information on the EUMC is available on the FRA website 
<http://fra.europa.eu/fraWebsite/about_us/about_us_en.htm accessed> 30 January 2009. 
16
 (n 14) art 2(2)(a). 
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ends, the EUMC set up the European Racism and Xenophobia Information 
Network (RAXEN) in 2000.17 RAXEN remains in operation today and now 
forms part of the network structure of the FRA.  
 
The new human rights body for the EU that was seriously being considered by 
late 2003 had to have a new (and the right) name, a name that would evoke its 
more extensive scope. In discussions prior to the proposal from the 
Commission for legislation on a fundamental rights agency, there was concern 
RYHUXVLQJERWKµIXQGDPHQWDOULJKWV¶DQGµDJHQF\¶LQWKHWLWOHRIWKHERG\7KH
GHEDWH LQFOXGHG GLVFXVVLRQ RI XVLQJ WKH WHUP µKXPDQ ULJKWV¶ YHUVXV
µIXQGDPHQWDO ULJKWV¶ WKH ODWWHU EHLQJ WKRXJKW RI DV PRUH ZLGH-ranging.18 
µ)XQGDPHQWDO ULJKWV¶ ZDV DOVR WKRXJKW WR ILW EHWWHU ZLWK WKH FRQFHSW of 
citizenship and was, moreover, reflective of the Charter of Fundamental Rights 
of the EU, whereas human rights feature in the title of the European 
Convention on Human Rights (ECHR).19 This distinction between the Charter 
and the ECHR seems to have brokHUHG WKH GHDO LQ IDYRXU RI µIXQGDPHQWDO
ULJKWV¶EHLQJLQWKHQDPHRIWKHQHZDJHQF\VLQFHWKHUHLVDFOHDUPLUURULQJRI
the title of the Charter. This is appropriate since the Charter represents the 
PDQGDWH RI WKH $JHQF\¶V ZRUN ,W VKRXOG EH QRWHG KRZHYHU, that the 
Commission emphasised that there is no definitional difference between the 
terms.20  
 
                                                 
17
 Ibid art 2(2)(h). 
18
 Comment from Deputy Secretary General of the Council of Europe, Mrs M de Boer-
Buquicchio in European Policy Evaluation Consortium (EPEC), Preparatory Study for Impact 
Assessment and Ex-Ante Evaluation of the Fundamental Rights Agency: Public Hearing 
5HSRUW¶)HEUXDry 2005, 19-21. 
19
 Ibid 13 and 19-21. 
20
 Ibid 13. 
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$VIRUODEHOOLQJWKHQHZERG\DVDQµDJHQF\¶WKH&RPPLVVLRQKDGSURSRVHGLQ
 WKDW WKH ERG\ EH FDOOHG WKH µ(XURSHDQ +XPDQ 5LJKWV Institute¶21 The 
Commission UHDVRQHG WKDW µDJHQF\¶ LPSOLHG D ERG\ WKDW SHUIRUPV WDVNV RQ
EHKDOIRIVRPHERG\HOVH$QµLQVWLWXWH¶E\FRQWUDVWZKLOVWZRUNLQJRQEHKDOI
of the EU institutions and the Member States, would also have a direct 
influence on citizens and on promoting the awareness of fundamental rights. In 
addition, it would be similar to national human rights institutes (NHRIs). 
Comparison was made with the recently established Institute for Gender 
Equality.22 The term, evidently, did not stick. 
 
B. The Institutional Discourse 
It was 2003 by the time the Commission showed willing to submit a proposal 
for further legislative action on the setting up of a human rights agency. A dual 
set of processes led up to the proposal. First, the Commission initiated a public 
consultation process, launched by means of a Communication presented on 25 
October 2004.23 A large number of written responses were received and a 
preliminary analysis of the responses, dated 19 January 2005, is available.24 
The Commission also organised a public hearing on 25 January 2005 as part of 
the public consultation.25 Second, the Commission undertook an impact 
assessment, wherein it carefully assessed the impacts of Union measures under 
                                                 
21
 (XURSHDQ 3ROLF\ (YDOXDWLRQ &RQVRUWLXP (3(& µ3UHSDUDWRU\ 6WXG\ IRU WKH ,PSDFW
Assessment and Ex-$QWH(YDOXDWLRQRI)XQGDPHQWDO5LJKWV$JHQF\)LQDO5HSRUW¶)HEUXDU\
2005, 10. Emphasis added. 
22
 See Council Regulation 1922/2006/EC of 30 December 2006 on Establishing a European 
Institute for Gender Equality [2006] OJ L 403/9. 
23
 &RPPXQLFDWLRQIURPWKH&RPPLVVLRQµ7KH)XQGDPHQWDO5LJKWV$JHQF\3XEOLF
&RQVXOWDWLRQ'RFXPHQW¶&20ILQDO2FWREHU04. 
24
 (XURSHDQ3ROLF\(YDOXDWLRQ&RQVRUWLXP(3(&µ3UHSDUDWRU\VWXG\IRU,PSDFW$VVHVVPHQW
and Ex-Ante Evaluation of a Fundamental Rights Agency: Analysis of Responses to Public 
&RQVXOWDWLRQ¶-DQXDU\ 
25
 A Report of this hearing is available (n 18). 
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different policy options. The results of the impact assessment are presented in a 
Report of June 200526 and are supported by a preparatory study.27 
 
On 30 June 2005, the Commission issued its Proposal for a Council Regulation 
establishing a European Agency for Fundamental Rights and for a Council 
Decision empowering the European Agency for Fundamental Rights to pursue 
its activities.28 The European Parliament gave its views in the form of a Draft 
European Parliament Resolution on the Proposal on 27 September 2006.29 
Council Regulation 168/2007 establishing a European Agency for 
Fundamental Rights was then adopted on 15 February 2007,30 followed a year 
RQ E\ WKH &RXQFLO 'HFLVLRQ RXWOLQLQJ WKH VFRSH RI WKH SXUVXLW RI WKH )5$¶V
activities ± i.e., its Multi-annual Framework ± on 28 February 2008.31 In what 
follows, I examine each of the three stages ± the pre-proposal stage, the 
proposal, and the legislation that followed ± so as to tell the institutional 
history of the FRA. 
 
i. The Pre-Proposal Stage 
At this stage the Commission undertook, first, a public consultation, launched 
by means of a Communication and, second, an Impact Assessment. The 
                                                 
26
 Commission (EC), Commission Staff Working Paper, Annex to the Proposal for a Council 
Regulation establishing a European Agency for Fundamental Rights, and to the Proposal for a 
Council Decision empowering the European Union Agency for Fundamental Rights to pursue 
LWVDFWLYLWLHVLQDUHDVUHIHUUHGWRLQ7LWOH9,RIWKH7UHDW\RQ(XURSHDQ8QLRQµ,PSDFW
$VVHVVPHQW5HSRUW¶^&20ILQDO`-XQH 
27
 (n 21). 
28
 COM (2005) 280 final. 
29
 Draft European Parliament Legislative Resolution on the Proposal for a Council Regulation 
establishing a European Union Agency for Fundamental Rights, (COM (2005) 0280 ± C6-
0288/2005 ± 2005/0124(CNS)), 30 November 2006. 
30
 (n 1).  
31
 Council Decision of 28 February 2008 implementing Regulation 168/2007/EC as regards the 
adoption of a Multi-annual Framework for the European Union Agency for Fundamental 
Rights for 2007-2012 [2008] OJ L 63/14. 
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&RPPXQLFDWLRQ ILUVW FRYHUHG WKH DUHDV RI WKH $JHQF\¶V ILHOG RI DFWLRQ
thematic areas to be covered by the activities of the Agency, its geographic 
scope, tasks, relations with civil society, synergies with other bodies (e.g., the 
Council of Europe), and its structure. These issues aroused some curiosity as to 
what kind of agency the Commission was supporting. 
 
In the introduction to the Communication, the Commission announced that the 
µ$JHQF\ VKRXOG EH D crossroads, facilitating contact between the different 
players in the field of fundamental rights, allowing synergies and increased 
GLDORJXHEHWZHHQDOOFRQFHUQHG¶32 The field of action of the Agency would be 
defined by Article 6(1) TEU33 and by the Charter (which affirms the rights 
common to the constitutional traditions and international obligations of the 
Member States, including the ECHR, the EU and Council of Europe Social 
Charters, and the jurisprudence of the European Court of Human Rights and 
the Court of Justice). A point of discussion was whether to include Article 7 
TEU within the scope of the Agency. Article 7 requires Member States to 
respect the principles set out in Article 6 TEU and allows the Union, in the 
HYHQWRIDµFOHDUULVNRIVHULRXVEUHDFK¶RIRQHRIWKHVWDWHGSULQFLSOHVWRWDNH
preventive measures (Article 7(1)). Article 7 has a broad reach, since it covers 
not only the areas in which a Member State is acting under EU law, but also 
where the Member State is acting outside the scope of EU law. In diplomatic 
tones, the Commission put forward the message that the Article 7 remit could 
not be reconciled with the aim of the Agency. Moreover, it could, the 
                                                 
32
 Communication from the Commission, The Fundamental Rights Agency Public Consultation 
Document, Brussels 25 October 2004, COM (2004) 693 final, 3-4. Emphasis added. 
33
 Art 6(17(8UHDGVµ7KH8QLRQLVIRXQGHGRQWKHSULQFLSOHVRIOLEHUW\GHPRFUDF\DQG
UHVSHFWIRUKXPDQULJKWVDQGIXQGDPHQWDOIUHHGRPV¶1RWHWKHFKDQJHVLQFHWKH7UHDW\RI
$PVWHUGDPIURPWKHµ8QLRQLVEDVHGRQ¶WRWKHµ8QLRQLVIRXQGHGRQ¶ 
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Commission argued, lead to overlap with the functions of the Council of 
Europe, risking duplication and contradiction.34 Another point of discussion 
was the geographical scope of the Agency, specifically whether this should 
extend WR WKLUG FRXQWULHV 7KH &RPPLVVLRQ¶V UHVSRQVH ZDV WKDW VXFK DQ
H[WHQVLRQ ZRXOG µGLOXWH¶ WKH PHVVDJH RI WKH $JHncy, since it believed that 
maintaining the remit of the Agency within the EU was the most effective way 
of placing responsibility for human rights on the institutions and of helping to 
determine the capacity and expertise the Agency would acquire. As to the tasks 
of the Agency, the Communication provided the mould for the final text of the 
2007 Regulation, stating that the Agency would be responsible for the 
µFROOHFWLRQ DQG DQDO\VLV RI REMHFWLYH UHOLDEOH DQG FRPSDUDEOH GDWD DW WKH
(XURSHDQOHYHO¶35  
 
The Commission received 94 contributions in response to the Communication, 
which are available in a preliminary analysis.36 The responses followed the 
framework of a set of questions outlined by the Commission as guidelines for 
response.37 Contributions were received from a range of groups, namely civil 
society ± NGOs and others (e.g., the AIRE Centre, Amnesty International) ± 
private citizens, NHRIs, anti-discrimination or equal opportunities bodies (e.g., 
the Northern Ireland Human Rights Commission), national parliaments (e.g., 
the Joint Committee on Human Rights, House of Commons, UK), Member 
States and accession states, and international and European organisations (e.g., 
the Council of Europe). The responses revealed that an absolute majority 
                                                 
34
 (n 32) 6. 
35
 Ibid 8. Compare this to Regulation 168/2007 (n 1) art 4 (1)(a). 
36
 (n 24). 
37
 <http://ec.europa.eu/justice_home/fsj/rights/fsj_rights_intro_en.htm>accessed 4 October 
2006. 
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welcomed the creation of the FRA (only two out of the 94 respondents 
disagreed with the setting up the Agency38). The responses showed a 
noticeable difference of opinion with respect to certain issues between the 
Member States and the EU institutions on the one hand, and NGOs on the 
other. For instance, regarding the debated Article 7 remit of the Agency, NGOs 
supported a monitoring role for the Agency in addition to the role of collecting 
DQGDQDO\VLQJGDWDH[SUHVVLQJDGHVLUHWRVHHWKH$JHQF\DFWDVDµZDWFKGRJ¶
for fundamental rights in all Member States.39 Also, with respect to the 
DFWLYLWLHVRIWKH$JHQF\1*2VZDQWHGDIDUEURDGHUUROHWKDQµPHUHGDWDDQG
LQIRUPDWLRQFROOHFWLRQ¶7KH\DVNHGIRUPRQLWRULQJRIKXPDQULJKWVDEXVHVµRQ
WKHJURXQG¶DQGDPDQGDWHWRUHVSRQG to problems where they occur, the power 
to investigate allegations by individuals of human rights violations by EU 
institutions, and a quasi-judicial mandate. This would act as a tool to allow 
friendly settlements of disputes without the need to go to court, as well as the 
power to intervene as a third party in cases before the ECJ.   
 
The public consultation was completed by a public hearing. According to the 
Public Hearing Report, more than 200 participants ± representing NGOs, the 
Council of Europe, the EUMC and several Member States ± were involved in 
the hearing. The main conclusions of the hearing included that the FRA should 
be a regulatory and not executive agency, genuinely independent, should offer 
expertise in the field of human rights by acting DVDµQHWZRUNRIQHWZRUNV¶DQG
VKRXOGEHD µVXSSRUWLYH LQVWUXPHQW¶ WR WKH(8LQVWLWXWLRQV40 The hearing was 
                                                 
38
 On the grounds that the Constitution has not been adopted and that human rights issues are 
better dealt with at the level of the Member States. 
39
 (n 24) 8. 
40
 (n 18) 2. 
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structured around the following four discussion topics: 1) the rights and 
thematic areas of work of the Agency, including its geographical scope, 2) 
sustaining and securing relations with the Council of Europe, 3) tasks to be 
allocated to the Agency and, 4) the structure of the Agency. Each of these 
topics received contributions from different bodies, including the Council of 
Europe.  
 
The second part of the pre-proposal stage was the Impact Assessment. Its 
purpose was to present an assessment of the impact of alternative policy 
options on which to structure the Agency. The Final Report on the Preparatory 
Study for the Impact Assessment of February 200541 raised some interesting 
definitional issues. The first of these was an issue we have already discussed, 
QDPHO\ WKHGLVWLQFWLRQEHWZHHQ µIXQGDPHQWDO ULJKWV¶ DQG µKXPDQ ULJKWV¶7KH
VHFRQG FRQFHUQHG µPRQLWRULQJ¶ 7KH &RPPLVVLRQ GLVWLQJXLVKHG EHWZHHQ
µREVHUYDWRU\PRQLWRULQJ¶ZKLFKLWGHVFULEHGDVWKHREVHUYDWLRQRILPSDFWVRQ
fundamental or human rights resulting from the implementation of EU 
OHJLVODWLRQDQGSROLFLHVDQGµPRQLWRULQJLQWKH legal VHQVH¶42 This latter type 
of monitoring cannot be delegated to a Community Agency due to 
constitutional constraints in place to help maintain a balance of powers. The 
old Meroni doctrine allows the legislator to delegate regulatory powers only to 
those institutions provided for by the Treaties.43  To do otherwise would 
disrupt the guarantee of a balance of powers as provided for by the Treaty. 
                                                 
41Ibid. 
42
 Ibid 14. 
43
 Case 9/56 Meroni v High Authority [1957-8] ECR 133. Meroni was concerned with the issue 
of the delegation of powers by the High Authority to independent agencies; the delegation was 
held to be incompatible where it involves a transfer of discretionary power that implies a large 
margin of discretion on the part of the agency. (Note also Opinion 2/94 of the Court of Justice 
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7KH )LQDO ,PSDFW $VVHVVPHQW 5HSRUW RI -XQH  KLJKOLJKWHG VRPH µFOHDU¶
problems and needs with respect to the human rights situation in the EU that 
were identified in the study.44 These included problems of data: there was 
deemed to be a lack of (comparable) information and the fundamental rights 
data which was available was of a limited quality. In addition, there was a lack 
of systematic observation of impacts on fundamental rights from EU 
legislation and policies and there was a lack of public awareness of 
fundamental rights. The Commission identified five policy options to address 
these problems and it was the fourth of these that came to inform the FRA. The 
ILUVWZDVWKHµVWDWXVTXR¶RSWLRQ± this retained current structures, such as the 
EUMC and the Network of Independent Experts (NIE ± discussed later, in Part 
IV(B)) whilst allowing for short-term developments, such as the Institute for 
Gender Equality. The second was the µIRFXVHG REVHUYDWLRQ DJHQF\¶ RSWLRQ ± 
under which the Agency covered a number of thematic areas and provided 
µWHFKQLFDO DVVLVWDQFH¶ WR WKH (8 LQVWLWXWLRQV DQG WKH WKLUG ZDV µJHQHUDO
REVHUYDWLRQ$JHQF\¶RSWLRQ± which would have covered more thematic areas 
WKDQ RSWLRQ WZR 7KH FKRVHQ IRXUWK RSWLRQ ZDV WKH µREVHUYDWLRQ DQG
DVVHVVPHQW XQLRQ SROLFLHV RQO\ $JHQF\¶ RSWLRQ ± it included the broader 
thematic areas of activity of option three. This would provide the Agency with 
greater responsibility as regards observation of the EU institutions and the 
Member States where they act within the remit of EU law. The final, fifth 
                                                                                                                                 
of 28 March 1996 on Accession by the Community to the European Convention for the 
Protection of Human Rights and Fundamental Freedoms [1996] ECR 1-1759, where the ECJ 
ruled that the Community lacked legislative competence under the Treaties to become a party 
to the European Convention on Human Rights. The ECJ also highlighted the limits of human 
rights as a legislative foundation for Community action ± although note that the Regulation 
establishing the FRA is based on art 308 EC.) 
44
 (n 26). 
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RSWLRQZDVWKHEURDGHVWµDVVHVVPHQWZLWKLQDQGRXWVLGH(8SROLWLFV$JHQF\¶
± it would have given the Agency the remit to monitor fundamental rights 
within the Member States for the purposes of Article 7 TEU and also when 
they act autonomously, outside the ambit of EU law.  
 
2SWLRQIRXUZDVFRQVLGHUHGWKHPRVWDSSURSULDWHEXWµVHFRQGEHVWRSWLRQ¶45 to 
option five since it entailed medium financial cost and was more politically 
palatable. Option five was rejected because of, for instance, its uncertain legal 
basis, the view that its broad mandate would risk overburdening a fledgling 
agency and that such a broad mandate would risk duplicating the work of 
other, existing institutions at the European and international levels (most 
QRWDEO\ WKH&RXQFLORI(XURSH7KH&RPPLVVLRQDOVRFRQVLGHUHG µKRUL]RQWDO
LVVXHV¶WKDWWKHSROLF\RSWLRQVHOHFWLRQUDLVHGLQFOXGLQJWKH$UWLFOHTXHVWLRQ
The argument IRU H[WHQGLQJ WKH $JHQF\¶V PDQGDWH ZDV GLVPLVVHG RQ WKH
JURXQGV WKDW µ$UWLFOH  SURFHGXUHV UHIHU WR DQ H[WUDRUGLQDU\ LQFLGHQW DQG D
FRQVWLWXWLRQDOFULVLV¶DVD UHVXOWDEUHDFKRIIXQGDPHQWDO ULJKWV WKDWHQJDJHG
Article 7 would be so grave that it would not require a special mechanism, i.e., 
the agency, to notice such a breach.46 The Commission also considered the 
issue of coverage of third countries. The argument was to not extend the 
$JHQF\¶V UHDFK WR FRYHU WKLUG FRXQWULHV VLQFH WKLV ZRXOG GHPDQG VXEVWDQWial 
resources and, once again, risk duplicating the work of existing international 
DQG FLYLO VRFLHW\ RUJDQLVDWLRQV 7KH ILQDO µKRUL]RQWDO LVVXH¶ WKH &RPPLVVLRQ
considered was that of the (old EUMC) focus on racism and xenophobia. It 
                                                 
45
 Ibid 73. 
46
 Ibid 13. 
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was thought that policy option four would help avoid the feared dilution of 
racism and xenophobia from the areas of concern of the Agency.  
 
ii. The Commission Proposal for Secondary Legislation  
Two proposals emerged from the Commission in the summer of 2005: the first 
was the Proposal for a Council Regulation establishing the FRA and the second 
was the Proposal for a Council Decision regarding the areas of activity of the 
Agency. The Commission described a regulation as the appropriate legal 
instrument for establishing a Community agency and a decision as the most 
appropriate legal instrument to empower the agency to pursue its activities in 
the areas referred to in Title VI TEU.47 Overall, the objectives, scope and tasks 
of the Agency as referred to in the Proposal made it to the text of the final 
Regulation. There was, however, one change with respect to scope, which was 
to remove the Charter from the wording in Article 3 (although recital 9 does 
PHQWLRQWKH&KDUWHUDVWKHµSDUWLFXODU¶UHIHUHQFHSRLQWIRUWKH)5$ZLWKUHVSHFW
to fundamental rights). Also, the structure of the Agency changed by the time 
of the drafting of the Regulation. The Proposal envisaged a Director, a 
Management Board and an Executive Board (Articles 11-13), whereas, 
SXUVXDQW WR WKH 5HJXODWLRQ WKH )5$¶V VWUucture includes a Scientific 
Committee (Article 11).  
 
 
 
 
                                                 
47
 Title VI: Provisions on Police and Judicial Cooperation in Criminal Matters. 
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iii. The Council Regulation and Decision  
Following the Proposal from the Commission, the Parliament was asked to 
respond and did so in November 2006 in the form of a legislative resolution.48 
It approved the Proposal, with amendments. A few months later, the 
Regulation of February 2007 established the FRA, which was to be based in 
Vienna ± the home of the old EUMC. The new Agency was inaugurated on 1 
March 2007 by the Commission President José Manuel Barroso, together with 
$XVWULD¶V IHGHUDO &KDQFHOORU $OIUHG *XVHQEDXHU DQG GHOHJDWHV IURP $XVWULD
Germany, the European Parliament, the Commission and the old EUMC.49  
7KH DFFRXQW RI WKH RFFDVLRQ WKDW LV JLYHQ LQ WKH )5$¶V PDJD]LQH Equal 
Voices, gives the impression of it being an occasion of considerable pomp and 
ceremony, not least as suggested by the photographs of musicians, flower 
DUUDQJHPHQWV VLJQV RI µWKXPEV XS¶ VPLOHV RQ WKH IDFHV RI SURPLQHQW
individuals and the tone of the speeches given by the delegates. 
 
The Regulation defines the foremost objective of the new Agency as the 
IROORZLQJµWRSURYLGHWKHUHOHYDQWLQVWLWXWLRQVERGLHVRIILFHVDQGDJHQFLHVRI
the Community and its Member States when implementing Community law 
with assistance and expertise UHODWLQJWRIXQGDPHQWDOULJKWV¶50 To achieve this 
objective, the FRA will act within the scope of fundamental rights as defined in 
Article 6(2) of TEU (Article 3 of the Regulation) and the Charter (recital 9), 
and will deal with fundamental rights issues in the EU and its Member States 
                                                 
48
 Draft European Parliament Legislative Resolution on the Proposal for a Council Regulation 
establishing a European Union Agency for Fundamental Rights (COM (2005) 0280 ± C6-
0288/2005 ± 2005/0124(CNS)), 30 November 2006. 
49
 )RUGHWDLOVVHHWKH)5$¶VPDJD]LQHEqual Voices, Issue 21, October 2007. 
50
 (n 1) art 2. Emphasis added. 
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when they are implementing EU law. The resultant tasks of the Agency, as 
well its organisation, are discussed below.  
 
A year on from the Regulation and pursuant to Article 5(1), the Council 
Decision regarding the adoption of a Multi-annual Framework for the FRA was 
adopted on 28 February 2008.51 The Multi-annual Framework (MAF) 
GHWHUPLQHVWKHWKHPDWLFDUHDVRIWKH)5$¶VDFWLYLWLHVH[WHQGLQJWKHVHEH\RQG
(though including) racism and xenophobia. It covers five years, i.e. 2007-2012, 
and mentions nine thematic areas which the tasks of the Agency will be based 
in, namely: 1) racism, xenophobia and related intolerance, 2) discrimination 
based on sex, race or ethnic origin, religion or belief, disability, age or sexual 
orientation and against persons belonging to minorities and any combination of 
these grounds (multiple discrimination), 3) compensation of victims, 4) rights 
of the child, including protection of children, 5) asylum, immigration and 
integration of migrants, 6) visa and border control, 7) participation of citizens 
RI WKH 8QLRQ LQ WKH 8QLRQ¶V GHPRFUDWLF IXQFWLRQLQJ  LQIRUPDWLRQ VRFLHW\
and, in particular, respect for private life and protection of personal data, and 9) 
access to efficient and independent justice.52 In addition the Agency may also, 
according to Article 5(3) of the Regulation, carry out other tasks at the request 
of the European Parliament, the Council or the Commission that could fall 
outside these thematic areas.  
 
 
                                                 
51
 (n 31). The Multi-annual Framework was adopted by the Justice and Home Affairs Council 
of the EU, on a proposal by the European Commission and after consultation with the relevant 
Committee of the European Parliament (the Civil Liberties, Justice and Home Affairs 
Committee, or LIBE). 
52
 Ibid art 2. 
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III. TASKS AND ACTIVITIES 
 
The main objective of the FRA, therefore, pursuant to Article 2 of the 2007 
5HJXODWLRQ LV WR SURYLGH µDVVLVWDQFH DQG H[SHUWLVH¶ UHODWLQJ WR IXQGDPHQWDO
rights to the relevant institutions, bodies, offices and agencies of the 
Community and its Member States when implementing Community law, so as 
to ensure that, through their actions, fundamental rights are fully respected.53 In 
the coming sections I examine the tasks and activities that the FRA undertakes 
in fulfilment of this overarching objective. 
 
A. Tasks: The Annual Work Programme 
The tasks of the FRA are defined in Article 14 of Regulation 168/2007. The 
SULPDU\ WDVN OLVWHG LV µWR FROOHFW UHFRUG DQDO\VH DQG GLVVHPLQDWH UHOHYDQW
REMHFWLYHUHOLDEOHDQGFRPSDUDEOHLQIRUPDWLRQDQGGDWD¶54 The final text of the 
RHJXODWLRQ GRHV QRW UHIHU WR µPRQLWRULQJ¶ DV D WDVN RI WKH )5$ GHVSLWH WKLV
seemingly being the focus of earlier discussions and commentaries.55 
Connected to this, the FRA does not have the competence to analyse individual 
FRPSODLQWV 8QGHU WKH µ)UHTXHQWO\ $VNHG 4XHVWLRQV¶ VHFWLRQ RI WKH )5$
ZHEVLWHWKHUHLVWKHTXHVWLRQµ<RXKDYHEHHQGLVFULPLQDWHGDJDLQVWFDQ)5$
KHOS\RX"¶56 and it is answered with an explanation of how the individual will 
be referred, for help, advice and support, to organisations within her Member 
                                                 
53
 (n 1) art 2. 
54
 Ibid art 14(1)(a). 
55
 See the VXJJHVWLRQIRUDPRQLWRULQJIXQFWLRQIRUWKH$JHQF\LQWKH(XURSHDQ3DUOLDPHQW¶V
reference in May 2005 to the Treaty on European Union (Maastricht Treaty) arts 6 and 7 ± in 
European Parliament Resolution on promotion and protection of fundamental rights: the role of 
national and European institutions, including the Agency for Fundamental Rights, 
INI/2005/2007, 26 May 2005, point 26. See also P Alston and O De Schutter (eds), Monitoring 
Fundamental Rights in the EU (Hart, Oxford 2005). 
56
 <http://fra.europa.eu/fra > accessed 1 March 2009. This information is also contained in a 
µ)DFWVKHHW$ERXW)5$¶DYDLODEOHXQGHUWKHµ$ERXW8V¶VHFWLRQ 
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State (i.e., NHRIs and National Equality Bodies. Lists of these bodies are 
provided).57 
 
Article 14 of the Regulation also places emphasis on the issue of the 
µFRPSDUDELOLW\¶RILQIRUPDWLRQDQGGDWD$IXUWKHUWDVNRIWKH$JHQF\LVWKXVWR
µGHvelop methods and standards to improve the comparability, objectivity and 
UHOLDELOLW\ RI GDWD DW (XURSHDQ OHYHO¶ WKURXJK FRRSHUDWLQJ ZLWK WKH 0HPEHU
States and with the Commission.58 7KH$JHQF\LVDOVRWRµFDUU\RXWFRRSHUDWH
with or encourage scientific research and surveys, preparatory studies and 
IHDVLELOLW\ VWXGLHV¶59 µIRUPXODWH DQG SXEOLVK FRQFOXVLRQV DQG RSLQLRQV RQ
specific thematic topics, for the Union institutions and the Member States 
ZKHQ LPSOHPHQWLQJ (8 ODZ¶60 to publish an annual report on fundamental 
ULJKWVLVVXHVFRYHUHGE\WKH$JHQF\¶VDUHDRIDFWLYLW\DQGDQDQQXDOUHSRUWRQ
its activities;61 and to publish thematic reports based on its analysis, research 
and surveys.62 I will examine the progress that the Agency has made with 
regard to these tasks presently. 
 
The tasks of the Agency are carried out through various activities and these are 
FRYHUHGE\WKH$JHQF\¶V0$)-2012), which was described above. The 
activities of the Agency are, furthermore, set out in an Annual Work 
Programme, which describes the activities and projects of the FRA for a given 
year. The activities outlined are in accordance with the MAF. The Annual 
                                                 
57
 Note the national human rights institution and the national equality body for the UK are the 
Equality and Human Rights Commission and the Equality Commission for Northern Ireland. 
58
 (n 1) art 14(1)(b). 
59
 Ibid art 14(1)(c). 
60
 Ibid art 14(1)(d) 
61
 Ibid art 14(1)(e) and (g). 
62
 Ibid art 14(1)(f). 
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Work Programme itself is adopted each year by the Management Board, 
having been submitted by the Director and following the opinion of the 
Commission and the Scientific Committee.  
 
The FRA has adopted three Annual Work Programmes to date in 2007, 2008 
and 2009.63 The Work Programme for 2007 had a limited thematic remit of 
UDFLVP DQG [HQRSKRELD VLQFH WKH )5$¶V 0$) KDG QRW Eeen adopted by the 
time the Programme was drafted on 13 July 2007. The 2008 Work Programme 
was adopted in April of that year and was thus in accordance with the MAF, as 
ZHOO DV ZLWK WKH $JHQF\¶V DUHDV RI FRPSHWHQFH DV GHILQHG E\ 5HJXODWLRQ
168/2007. The 20:RUN3URJUDPPHZDVDGRSWHGE\WKH)5$¶V0DQDJHPHQW
Board in December 2008.64 ,QZKDW IROORZV , RXWOLQH WKH)5$¶VPRVW UHFHQW
Work Programme.  
 
The 2009 Annual Work Programme is the more detailed of the three Work 
Programmes, showing the proliferation in WKH )5$¶V UDQJH RI DFWLYLWLHV DQG
organisational development. The 2009 Work Programme envisages a 
continuation of activity in the areas of racism, xenophobia and related 
intolerance but adds a variety of projects in other fundamental rights areas, 
such as asylum, irregular immigrants, data protection, rights of the child, 
access to justice and rights of the mentally ill. The Programme anticipates that 
the FRA will publish a number of key reports on 2009, including the final 
                                                 
63<http://fra.europa.eu/fraWebsite/about_us/activities/work_programme/work_programme_en.
htm> accessed between March 2008 ± January 2009. 
64
 The 2009 Annual Work Programme was updated on 24 June 2009 
<http://fra.europa.eu/fraWebsite/about_us/activities/work_programme/work_programme_en.ht
m> accessed 1 July 2009. The time frame of this thesis means that these changes have not been 
included in the discussion here. 
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results of its thematic report(s) on homophobia (which I address below in 
section B). 
 
$QLQWHUHVWLQJDGMXQFWWRWKH3URJUDPPHLVVHFWLRQRQµZKRZHDUHDQG
ZKDWZHGR¶ZKLFKRXWOLQHVWKH3URJUDPPH¶VIRFXVDVQRWRQO\WKH0$)EXW
also the Charter. A clear and deliberate link has been made between the two 
(emphasised by the diagrammatical explanation of page 4 of the Programme), 
highlighting that the MAF falls broadly under the six chapters of the Charter 
GLJQLW\ IUHHGRPV HTXDOLW\ VROLGDULW\ FLWL]HQ¶V ULJKWV DQG MXVWLFH 7KHUH is 
emphasis in this first section on cooperation with the Council of Europe,65 and 
with governmental organisations and public bodies competent in the field of 
fundamental rights in the Member States (including NHRIs, equality bodies, 
Ombudsmen institutions) and international organisations such as the UN. This 
FRPHVXQGHUWKHKHDGLQJRIµZRUNLQJPHWKRGV± a new integrated DSSURDFK¶66 
This new integrated approach covers not only relations between bodies but also 
relations between rights issues. The programme highlights that in addition to 
WKH VSHFLILF WKHPDWLF DUHDV RXWOLQHG LQ WKH 0$) WKH )5$ µDOVR FDUULHV RXW
work on Fundamental Rights in general and undertakes activities which cut 
across the various thematic areas (transversal and horizontal WDVNV¶67 This 
latter wording is new (the Regulation does not describe the scope of the 
$JHQF\¶VWDVNVWKXV 
                                                 
65
 Emphasis was also placed on a relationship of cooperation and coordination between the 
FRA and the Council of Europe in the introductory comments to the 2008 Work Programme, 
in accordance with art 9 of Regulation 168/2007 (n 1). 
66
 (XURSHDQ8QLRQ$JHQF\IRU)XQGDPHQWDO5LJKWV)5$µ$QQXDO:RUN3URJUDPPH¶
December 2008, 3 
<http://fra.europa.eu/fraWebsite/products/publications_reports/publications_reports_en.htm> 
accessed 15 March 2009. Emphasis added. 
67
 Ibid 5. Emphasis added. 
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The rest of the Programme then covers, first, the activities for 2009, second the 
horizontal activities covering all MAF areas, third the organisation and funding 
of the meetings of the bodies of the agency, fourth a summary of human 
resources, and finally a summary of financial resources. The third, fourth and 
final sections are self-explanatory. In what follows, I focus on the activities for 
2009 and the horizontal activities in all MAF areas. 
 
Under activities for 2009, the Work Programme states that the FRA will 
develop its work in seven out of the nine thematic areas of its MAF and it 
locates each area within one of the chapters of the Charter. The thematic areas 
covered are the following: information society and respect for private life and 
protection for personal data (which comes under the chapter entitled 
µ)UHHGRPV¶ LQ WKH &KDUWHU DV\OXP LPPLJUDWLRQ DQG LQWHJUDWLRQ RI PLJUDQWV
µ)UHHGRPV¶ GLVFULPLQDtion based on sex, race or ethnic origin, religion or 
belief, disability, age or sexual orientation and against persons belonging to 
minorities and any combination of these grounds, i.e., multiple discrimination 
µ(TXDOLW\¶ULJKWVRIWKHFKLOGµ(TXDOLW\¶SDUWLFLSDWLRQRIWKHFLWL]HQVRIWKH
(8LQWKH(8¶VGHPRFUDWLFIXQFWLRQLQJµ&LWL]HQ¶V5LJKWV¶DFFHVVWRHIILFLHQW
DQGLQGHSHQGHQWMXVWLFHµ-XVWLFH¶8QGHUHDFKRIWKHVHWKHPDWLFDUHDVVSHFLILF
projects are outlined with details of whether they arHµILUVWSULRULW\¶RUµVHFRQG
SULRULW\¶68 research activities, communication and awareness raising, 
                                                 
68
 The projects proposed in the 2009 Work Programme exceed the financial and human 
resources capacity of the Agency for that year. Therefore, the Management Board of the 
Agency is to select the most important projects ± DQGWKHVHDUHPDUNHGDVµILUVWSULRULW\¶DQG
are categorised as such because they follow up past work, correspond to key EU priorities and 
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networking and educational activities and performance indicators. So, for 
H[DPSOH XQGHU WKH WKHPDWLF DUHD RI µGLVFULPLQDWLRQ EDVHG RQ VH[ UDFH RU
ethnic origin, religion or belief, disability, age or sexual orientation and against 
persons belonging to minorities and any combination of these grounds, i.e. 
PXOWLSOH GLVFULPLQDWLRQ¶ D SDUWLFXODU SURMHFW OLVWHG LV µPXOWLSOH DQG
intersectional discrimination on grounds of gender, age and ethnic origin in the 
(80HPEHU6WDWHV¶ ,WLVPDUNHGDVµILUVWSULRULW\¶ZLWKDGLVFXVVLRQRIKRZ
despite the existence of the Race Equality Directive which covers multiple 
discrimination and the growth in academic research on multiple discrimination, 
there is a lack of primary and evidential data on the intersecting and cross-
cutting themes of discrimination. Where more than two grounds of 
discrimination are being explored within a project, the FRA finds that this is 
normally with regard to women and ethnic minorities and usually in the field of 
employment ± the significant intersection of age, ethnic origin, sex, gender and 
race is less well-recognised, particularly in the areas of health and employment.  
 
The FRA seeks to encourage a better understanding of the multiple dimensions 
of discrimination.  As a result, it is developing a major three-year research 
project, with a quantitative and qualitative dimension, which may be extended 
to cover multiple discrimination against young people, additional combinations 
of grounds of discrimination such as race, religion, disability or sexual 
orientation, and areas such as access to housing, social security, education, 
JRRGVDQGVHUYLFHV8QGHUµUHVHDUFKDFWLYLWLHV¶WKH:RUN3URJUDPPHVpecifies 
WKDW WKH SURMHFW ZLOO EH LQLWLDWHG LQ  ZLWK µZRUN LQ-KRXVH¶ µWR GHYHORS
                                                                                                                                 
are considered essential to work in a specific area. Other projects which, although important, 
FDQEHSRVWSRQHGXQWLOQH[W\HDUDUHOLVWHGXQGHUµVHFRQGSULRULW\¶ 
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appropriate, innovative and robust methodological approaches for its research 
ZRUNLQ¶69 
 
Under horizontal activities covering all MAF areas, the Work Programme lists 
the following activities: networking and stakeholder cooperation, research and 
data collection, and communication and awareness-raising. The Programme 
states how each of these is to be achieved. Thus, for instance, under 
networking and stakeholder cooperation, the Programme specifies the bodies 
with which the Agency cooperates, for example the Council of Europe and the 
Fundamental Rights Platform (FRP). The Programme also outlines the 
following objectives: human rights education (addressing not only the needs of 
the stakeholders but the long term aim of increasing greater public awareness 
DQG FLWL]HQV¶ DFWLYH SDUWLFLSDWLRQ LQ GHPRFUDWLF LQVWLWXWLRQV WUDLQLQJ IRU (8
correspondents (training journalists on fundamental rights issues) and the 
fundamental rights conference (planned for 2009, to bring together a variety of 
stakeholders ± including international organisations, inter-governmental 
organisations, NGOs, governments and victims support organisations ± to 
support good practice and policy development at the European, national and 
local level) . 
 
B. Products 
The FRA collects, records, analyses and disseminates a significant amount of 
LQIRUPDWLRQ DQG GDWD RQ IXQGDPHQWDO ULJKWV LVVXHV 7KH µSURGXFWV¶70 of this 
activity cover the following areas: reports and related publications; news, 
                                                 
69
 (n 66) 15. 
70
 7KHQHZ)5$ZHEVLWHOLVWVWKH$JHQF\¶VRXWSXWDVµSURGXFWV¶± see at 
<http://fra.europa.eu/fraWebsite/products/products_en.htm> accessed 10 March 2009. 
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education and training; and online documentation. I focus on reports and 
related publications, since under this category the FRA has produced its most 
detailed and wide-ranging outputs: the annual reports, the Homophobia Report 
and its first EU-wide survey (EU-MIDIS). I return to these three publications 
throughout the coming chapters of the thesis. 
 
i. Reports and Related Publications 
 
a. The Annual and Thematic Reports 
As evident from the name, the Agency produces one annual report per year. 
According to Article 4(1)(e) and (g) of Regulation 168/2007, the FRA is to 
produce one annual report on fundamental rights issues covered by the 
$JHQF\¶V DUHDV RI DFWLYLW\ KLJKOLJKWLQJ H[DPSOHV RI JRRG SUDFWLFH DQG RQH
annual report on its activities7KHIRUPHULVZKDWLVUHIHUUHGWRDVµThe Annual 
5HSRUW¶ RQ WKH )5$¶V ZHEVLWH71 and it is the prime document addressing the 
$JHQF\¶V WDVN RI FROOHFWLQJ UHFRUGLQJ DQDO\VLQJ DQG GLVVHPLQDWLQJ UHOHYDQW
objective, reliable and comparable information and data.72 The annual report 
RQWKH$JHQF\¶VDFWLYLWLHVLVUHIHUUHGWRDVµ7KH$FWLYLW\5HSRUW¶DQGFRYHUVWKH
achievements of the FRA in the given year.73 It discusses the role of the FRA, 
its work with EU bodies, Member States and other stakeholders, and 
                                                 
71
 Ibid6HHXQGHUµ3XEOLFDWLRQVDQG5HSRUWV¶µ$QQXDO5HSRUWV¶ 
72
 The statistics collected by the networks at the national level across 27 Member States must 
be comparable if they are to support the overall desired outcome of improving the knowledge 
and understanding of fundamental rights across the EU. See the Work Programme 2009 (n 66), 
µ2XWFRPH¶OLVWHGXQGHUµ5HVHDUFKDQG$QDO\VLV± 'HYHORSPHQWRI'DWD&RPSDUDELOLW\¶ 
73
 The $FWLYLW\5HSRUWLVDYDLODEOHXQGHUWKHµ$ERXW8V¶VHFWLRQRIWKH)5$¶VZHEVLWHXQGHU
µ$FWLYLWLHV¶http://fra.europa.eu/fraWebsite/attachments/ar08p1_en.pdf > accessed 10 March 
2009. 
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cooperation and awareness raising activities. The 2008 Annual Report was 
released on 24 June 2008 and covers fundamental rights issues for 2007.74 
 
Since the MAF was not in place during the reporting period, the focus of the 
2008 Annual Report is racism, xenophobia and related intolerance. The 
dominant theme of the Report is the application of the Race Equality 
Directive,75 which is the main legislation addressing discrimination on the 
grounds of racism and xenophobia. The topics of the Report are: an overview 
of the legal and institutional initiatives against racism and discrimination; racist 
violence and crime; racism and discrimination in the areas of social life, which 
covers employment, housing, education and healthcare; and developments in 
policy and legislation to tackle racism and xenophobia at the EU level. In each 
of these topic areas, the focus is on statistical data and information gathering 
and the Report aims to provide a comparative analysis of the statistics. For 
example, on the first topic ± the overview of initiatives against racism and 
xenophobia ± the Report notes that the full implementation of the Race 
Equality Directive is incomplete. It examines the number of sanctions issued, 
which are (if proportionate) a legitimate and mandatory response to ethnic and 
racial discrimination, by each of the Member States using the available 
statistics. According to these, the UK has the most effectively applied sanctions 
against ethnic discrimination in the EU. The UK, according to the available 
statistics, leads as regards the number and range of sanctions issued in racial or 
                                                 
74
 (XURSHDQ8QLRQ$JHQF\IRU)XQGDPHQWDO5LJKWV)5$µ$QQXDO5HSRUW¶ 
<http://fra.europa.eu/fra/material/pub/ar08/ar08_en.pdf> accessed 16 November 2008. The 
Annual Report 2009, covering fundamental rights issues in the year 2008, was published on 24 
June 2009 <http://fra.europa.eu/fraWebsite/attachments/FRA-AnnualReport09_en.pdf > 
accessed 1 July 2009. It falls outside the time frame of this study.   
75
 Council Directive 2000/43/EC of 29 June 2000 implementing the principle of equal 
WUHDWPHQWEHWZHHQSHUVRQVLUUHVSHFWLYHRIUDFLDORUHWKQLFRULJLQµ5DFH'LUHFWLYH¶>@2-/
180/22. 
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ethnic discrimination cases. The final part of the Report includes conclusions 
and opinions of the FRA, on each of the topic areas of the Report. These are 
addressed, in this instance, to the Member States.  
 
According to Regulation 168/2007, the FRA is also to produce thematic 
reports, which cover analyses, research and surveys in the thematic areas of the 
MAF and in response to requests from the European Parliament, the Council or 
the Commission.76 Individual country reports are produced by experts at the 
national level and these are compiled into an EU level report which constitutes 
the comparative thematic study, drawing comparisons between the Member 
States, identifying gaps and examples of good practice.77 There has been one 
complete comparative thematic study from the FRA to date, the Homophobia 
Report, consisting of two parts: the legal analysis (published on 30 June 2008) 
and the social analysis (published on 31 March 2009).78 This two-part 
approach to the legal and sociological aspects of the thematic area is referred to 
DV D µVRFLR-OHJDO DQDO\VLV¶79 Forthcoming comparative studies, anticipated 
during 2009, are on child trafficking, discrimination on the grounds of race and 
ethnicity in the area of employment and NHRIs in the EU.80  
 
                                                 
76
 (n 1) art 4(1)(f) and  art 5(3). 
77
 7KH)5$¶VZHEVLWHPDNHVDGLVWLQFWLRQEHWZHHQWKHPDWLFUHSRUWVDQGFRPSDUDWLYHUHSRUWV± 
arguably this distinction is confusing. Regulation 168/2007 (n 1) makes reference only to 
thematic reports (art 4(1)(f)) and, as I have explained here, what the FRA website calls 
µFRPSDUDWLYHUHSRUWV¶DUHWKHFRPSLOHGQDWLRQDOWKHPDWLFUHSRUWVRIWKH0HPEHU6WDWHV
7KHVHDUHDOVRUHIHUUHGWRDVWKHµFRPSDUDWLYHWKHPDWLFVWXGLHV¶ 
78
 (n 2). 
79
 European Union Agency for Fundamental RiJKWV)5$µ$QQXDO:RUN3URJUDPPH¶
2007, 17.  
80
 FRA News, March 2009 < http://fra.europa.eu/fraWebsite/attachments/newsletter-
march09_en.pdf> accessed 10DUFK7KHWKHPDWLFUHSRUWµ&KLOG7UDIILFNLQJLQWKH(8
&KDOOHQJHV3HUVSHFWLYHVDQG*RRG3UDFWLFHV¶RULJLQDOO\DQWLFLSDWHGLQ6SULQJZDV
released on 7 July 2009 
<http://fra.europa.eu/fraWebsite/attachments/Pub_Child_Trafficking_09_en.pdf> accessed 10 
July 2009. 
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The Homophobia Report has drawn a vast amount of media attention, with 
VXSSRUWIRU WKH)5$¶V'LUHFWRUDVµRQHZKRVZLPVDJDLQVW WKHVWUHDP¶81 The 
context of the Report is a request from the European Parliament, in June 2007, 
for a comprehensive comparative study on the existence of homophobia and 
discrimination on the grounds of sexual orientation in all Member States. The 
Report was intended to contribute to the debate on the need for a new 
µKRUL]RQWDO GLUHFWLYH¶ FRYHULQJ DOO JURXQGV RI GLVFULPLQDWLRQ 7KH )5$¶V
mandate for supporting the prohibition of unequal treatment on the basis of 
sexual orientation is Article 13 EC and Article 21(1) of the Charter, two of few 
international instruments to explicitly endorse the prohibition. Existing 
Community legislation also prohibits direct or indirect discrimination on the 
grounds of sexual orientation but only with respect to employment.82 This, the 
FRA observes, means that the principle of equal treatment is applied 
µXQHTXDOO\¶ WKURXJK H[LVWLQJ GLUHFWLYHV FUHDWLQJ DQ DUWLILFLDO µKLHUDUFK\¶ RI
grounds of discrimination where one is protected more fully than the others. 
The debate on a new horizontal directive revolves around whether to extend 
the scope of the Race Equality Directive so as to cover other grounds, such as 
sexual orientation, disability, age, religion and belief. In providing a 
background context, the FRA describes recent years as presenting a worrying 
social situation, evidenced by events such as the banning of Pride marches and 
hate speech from politicians.83 An EU response was set in motion by a 
                                                 
81
 7KH'LUHFWRUZDVSUHVHQWHGZLWKWKHµ6DOPRQRIWKH<HDU¶DZDUGE\WKH'DQLVK1DWLRQDO
Association for Gays and Lesbians (LBL) ± FRA Press Release of 18 August 2008 
<http://fra.europa.eu/fra> accessed 10 September 2008. 
82
 Council Directive (EC) 78/2000 of 27 November 2000 establishing a general framework for 
equal treatment in employment and occupation [2000] OJ L 303/16. 
83
 (XURSHDQ8QLRQ$JHQF\IRU)XQGDPHQWDO5LJKWV)5$µ+RPRSKRELDDQG'LVFULPLQDWLRQ
RQWKH*URXQGVRI6H[XDO2ULHQWDWLRQLQWKH(80HPEHU6WDWHV3DUW,,7KH6RFLDO6LWXDWLRQ¶
31 March 2009 
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resolution of the European Parliament in 2005, which condemned homophobia 
and sexual orientation discrimination.84 Following the publication of the 
Homophobia Report, the Commission issued a Proposal for a Council 
Directive on implementing the principle of equal treatment between persons 
irrespective of religion or belief, disability, age or sexual orientation85 in July 
2008. 
 
Part I of the Homophobia RepoUW µ7KH /HJDO 6LWXDWLRQ¶ LV D FRPSDUDWLYH
DQDO\VLV EDVHG RQ WKH QDWLRQDO UHSRUWV FRPSLOHG E\ WKH )5$¶V OHJDO H[SHUWV
(FRALEX).86 It consists of data on the legal protection provided to LGBT 
(lesbian, gay, bisexual and transgender) persons in the areas of employment, 
family reunification, freedom of assembly, criminal law and general free 
movement issues. Part I also focuses separately on transgender issues and 
highlights examples of good practice in the Member States to overcome 
homophobia and sexual orientation discrimination.  
 
The FRA draws a number of conclusions from the data gathered and, in 
fulfilment of its objective of providing assistance and expertise to the 
Community and its Member States, delivers its opinions on these results in 
                                                                                                                                 
<http://fra.europa.eu/fraWebsite/products/publications_reports/pub_cr_homophobia_p2_0309_
en.htm> accessed 24 April 2009.  
84
 European Parliament Resolution on the application of Directive 2004/38/EC on the right of 
citizens of the Union and their family members to move and reside freely within the territory of 
Member States, INI/2008/2184, 2 April 2009. 
85
 Commission (EC), Proposal for a Council Directive on implementing the principle of equal 
treatment between persons irrespective of religion or belief, disability, age or sexual 
orientation, COM (2008) 426 final, 2 July 2008. 
86
 (XURSHDQ8QLRQ$JHQF\IRU)XQGDPHQWDO5LJKWV)5$µ+RPRSKRELDDQG'LVFULPLQDWLRQ
RQWKH*URXQGVRI6H[XDO2ULHQWDWLRQLQWKH(80HPEHU6WDWHV3DUW,/HJDO$QDO\VLV¶
June 2008, 8 <http://fra.europa.eu/fra/index> accessed $XJXVW7KH)5$¶VWHDPVRI
OHJDOH[SHUWVDUHFROOHFWLYHO\UHIHUUHGWRDV)5$/(;WKHLUSRVLWLRQLQWKH)5$¶VVWUXFWXUHLV
explained below in Part IV(B). In developing Part I of the Report, the FRA also consulted with 
key stakeholders, such as the Commission, the Commissioner for Human Rights of the Council 
of Europe and the European level NGO, ILGA-Europe. 
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accordance with Article 4(1)(d) of Regulation 168/2007. The FRA generally 
finds that the legal protection afforded to LGBT persons varies considerably 
across the EU and puts forward the following five opinions:87 first, that there is 
DQ µHTXDO ULJKW WR HTXDO WUHDWPHQW¶ ± the FRA supports the creation of a 
horizontal directive for all discrimination grounds covered by Article 13 EC 
(following the model of the Race Equality Directive). Second, the FRA states 
that the rights and advantages conferred on married couples should be extended 
to unmarried, same-sex couples joined by registered partnership or where the 
relationship shows a sufficient degree of permanency. The rights and 
advantages referred to are those provided for under the Free Movement 
Directive, the Family Reunification Directive and the Qualification Directive.88 
Third, the Agency suggests that the Commission consider proposing legislation 
to cover homophobia ± specifically hate speech and homophobic hate crime. 
Fourth, the FRA emphasises the position of transgender persons as victims of 
discrimination and homophobia and proposes that this be recognised in the 
suggested new horizontal directive, and in new or improved legislation in the 
Member States (to ensure, for instance, the full legal recognition of the new 
gHQGHU7KH$JHQF\VXSSRUWVWKLVRSLQLRQZLWKWKHVXJJHVWLRQWKDWWKH(&-¶V
interpretation of equal treatment to include transgender discrimination be 
clarified, so that there is neither confusion nor differential application of the 
principle of equal treatment within Member States. It also proposes that the 
                                                 
87
 Ibid.  
88
 Council Directive 2004/38/EC of 29 April 2004 on the rights of citizens of the Union and 
their family members to move and reside freely within the territory of the Member States 
µ)UHH0RYHPHQW'LUHFWLYH¶>@2-/&RXQFLO'LUHFWLYH(&RI
6HSWHPEHURQ)DPLO\5HXQLILFDWLRQµ)DPLO\5HXQLILFDWLRQ'LUHFWLYH¶>@2-/
251/12; Council Directive 2004/83/EC of 29 April 2004 on Minimum Standards for the 
Qualification and Status of Third Country Nationals or Stateless Persons as Refugees or as 
Persons Who Otherwise Need International Protection and the Content of the Protection 
*UDQWHGWKHµ4XDOLILFDWLRQ'LUHFWLYH¶ OJ L 304/12. 
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QRWLRQV RI µVH[¶ DQG µJHQGHU¶ EH LQWHUSUHWHG PRUH EURDGO\ VR DV WR LQFOXGH
WUDQVYHVWLWHV DQG µDOO WKRVH WR ZLVK WR SUHVHQW WKHLU JHQGHU GLIIHUHQWO\¶89 
Finally, the FRA gives an opinion on the finding that there is a lack of 
statistical data on discrimination on the grounds of sexual orientation, stating 
that the lack is partly attributable to misunderstandings concerning the 
requirements of EU data protection legislation. It suggests a review of the 
processes of collecting sensitive personal data for statistical purposes. 
 
3DUW,,RIWKH+RPRSKRELD5HSRUWµ7KH6RFLDO6LWXDWLRQ¶H[DPLQHVWKHµVRFLDO
VLWXDWLRQ¶RI /*%7SHUVRQVGUDZLQJRQPDWHULDO JDWKHUHG WKURXJK LQWHUYLHZV
with LGBT NGOs, equality bodies and public authorities in all Member States, 
and a questionnaire survey of stakeholders. This data is combined with existing 
academic literature and reports drafted by national researchers (a list of which 
is given in Annex 1 of the Report). The expert bodies responsible for 
undertaking the research were the Danish Institute for Human Rights (DIHR) 
and the international consultancy firm, COWI. Part II is structured around 
eleven themes: attitudes towards LGBT persons, hate crime and hate speech, 
freedom of assembly, the labour market, education, health, religious 
institutions, sports, media, asylum and multiple discrimination. The focus of 
Part II is on the social aspects of the situation regarding protection against 
discrimination as well as whether, and in what ways, LGBT persons experience 
homophobia sexual orientation discrimination and transphobia. It is meant to 
be read in conjunction with Part I so as to provide a complete set of evidence 
IRUWKH)5$WRµGHYHORSLWVRSLQLRQVDQGWRWDFNOHWKHSUREOHPVLGHQWLILHG¶90 
                                                 
89
 (n 86) 157. 
90
 (n 83) 24. 
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7KHNH\ILQGLQJVRI3DUW,,RIWKH5HSRUWLHWKH)5$¶VµFRQFOXVLRQV¶FDQEH
divided into the general and the specific. The FRA finds that, generally, LGBT 
persons experience homophobia, discrimination and transphobia in different 
forms in all Member States, often taking the form of demeaning and derogatory 
statements. The different forms of this negative treatment manifest themselves 
in schools, in the workplace, in retirement homes and in the refusal to 
recognise same-sex couples as full legal partners.  
 
Specifically, the FRA identifies, first, that there is a phenomenon of 
µLQYLVLELOLW\¶RI/*%7SHUVRQVLQYDULRXVVHFWRUVRI(8VRFLHW\ZKLFKPHDQV
that discrimination against LGBT persons is consequently less visible and its 
extent difficult to determine. This is reinforced by a strategy of invisibility, 
whereby LGBT persons want to remain invisible by not being (able to be) open 
about their status, for fear of homophobia, discrimination and transphobia and 
so do not report their experiences of discrimination. Second, the FRA 
determines the extent of homophobia and discrimination, stating that it affects 
LGBT persons in all areas of social life. For example, instances of homophobic 
speech are found in the media, at times articulated by prominent political or 
religious figures. Third, the FRA comments on a lack of statistical data, which 
shows, according to the Agency, that reporting systems for national collection 
of official data are either missing or insufficient in most Member States. 
Official statistical data on discrimination is collected in only a few Member 
States and only within a few areas (e.g., on incidents of homophobic hate 
speech and crime, data is collected by recording the number of police reports 
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or court decisions in Lithuania, Sweden and the UK; no data is collected in the 
remaining 24 Member States). Fourth, the FRA observes a significant data gap: 
academic research and unofficial NGO data regarding homophobia, 
discrimination on the grounds of sexual orientation and transphobia are lacking 
in many Member States and at the EU level. This points to a deep lack of 
qualitative and quantitative research and statistics on all the thematic areas 
covered in this Part of the Homophobia Report.  
 
The FRA gives a total of 32 opinions in Part II of the Report, the first and 
foremost being support for a horizontal directive on all discrimination grounds 
± WKH)5$ZHOFRPHVWKH&RPPLVVLRQ¶V3URSRVDORI-XO\IRUD&RXQFLO
Directive on equal treatment. The remaining opinions come under the headings 
of strengthening the implementation of anti-discrimination legislation, 
combating hate crime, protecting the right to freedom of assembly, improving 
asylum procedures, equal treatment in the labour market, equal treatment in 
health, equal treatment and participation in sport, improving media reporting 
and improving knowledge through research and data collection. There is, 
therefore, repeated emphasis on the lack of statistical data. This becomes 
crucial to the analysis in Chapters 6 and 8 of this thesis. 
 
b. Other Publications: The Survey 
The FRA released the results of its first EU-wide survey, EU-MIDIS, in April 
2009. Given the scale and uniqueness of this survey, it is what I focus on here. 
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In addition, the FRA also produces rapid responses,91 studies and discussion 
papers,92 and statements.93 
  
EU-MIDIS is the first ever EU-wide survey to record the experiences of 
discrimination and racist crime suffered by immigrant and ethnic minority 
persons resident in the EU Member States. As the FRA FRQILUPVDµVXUYH\RI
WKLVNLQGKDVQHYHUEHHQXQGHUWDNHQLQ(XURSH¶94 Impetus for EU-MIDIS came 
from FRA findings, in its reports, of a severe lack of data on minorities in 
many EU countries.95 This lack of (comparable) data has, according to the 
FRA, made it difficult for policy-makers at the EU and international levels to 
intervene to tackle discrimination and victimisation against minorities. The 
survey aims to be an instrumental tool in the development of policies that will 
address discriminatory and racist practices, and improve support structures for 
those whom it labels as victims of discrimination and racist crime.  
                                                 
91
 7KHLGHDRIWKHµUDSLGUHVSRQVH¶LVDPHFKDQLVPWKDWZDVLQVWLWXWHGE\WKH(80&,WUHIHUVWR
the FRA reacting to a particular, recent set of factual events which require further examination 
to assess whether there has been a breach of fundamental rights and to identify any relevant 
information that may result in future action by the FRA or EU institutions. The FRA website 
OLVWVIRXUGRFXPHQWVSURGXFHGE\WKH)5$XQGHUµUDSLGUHVSRQVH¶± including, for example, an 
incident report which analyses the impact of the bomb attacks that took place in London on 7 
-XO\RQWKH(8¶V0XVOLPFRPPXQLWLHV µThe impact of 7 July 2005 London bomb attacks 
on Muslim Communities in the EU (10/11/2005 - November 2005) 
<http://fra.europa.eu/fraWebsite/products/publications_reports/rapid_responses/pub_tr_impactl
ondonattacks_en.htm> accessed 15 March 2009. 
92
 These are varied and may consist of external papers written by academic or other specialists 
that are commissioned by the FRA as background papers for forthcoming projects or activities. 
They may also be internal papers or lectures that are written by FRA staff for presentation at 
European conferences or other such events. For examples see 
<http://fra.europa.eu/fraWebsite/products/publications_reports/studies_discussion_papers/studi
es_discussion_papers_en.htm> accessed 15 March 2009. 
93
 For example, the FRA recently issued a sWDWHPHQWRQWKHRFFDVLRQRI,QWHUQDWLRQDO:RPHQ¶V
Day (8 March 2009) <http://fra.europa.eu/fraWebsite/news&events/news&events_en.htm> 
accessed 20 March 2009. 
94
 European Union AJHQF\IRU)XQGDPHQWDO5LJKWV)5$µ(8-MIDIS European Union 
Minorities and Discrimination Survey: Technical Report: Methodology, Sampling and 
)LHOGZRUN¶ 
<http://fra.europa.eu/fraWebsite/products/publications_reports/pub_eu-midis_en.htm> 
accessed 24 April 2009. 
95
 <http://fra.europa.eu/fraWebsite/eu-midis/eumidis_details_en.htm> accessed 8 May 2009. 
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The surveyed groups were selected on the basis of information supplied to the 
FRA by RAXEN (i.e., detailed national annual reports on the vulnerability of 
different minority groups to discrimination and victimisation in each Member 
State), identification of the largest minority group/s in each Member State 
(which had to reach a minimum overall size of 5 percent to be sufficient for 
random sampling in specific areas), and the availability of the group/s to be 
surveyed in more than one Member State (which allowed for the identification 
RIµDJJUHJDWHJURXSV¶IRUFRPSDULVRQEHWZHHQ0HPEHU6WDWHV± HJµ5RPD¶
The groups surveyed therefore included, for example, Asians (Cyprus), Central 
and Eastern Europeans (Ireland, UK), Roma (Bulgaria, Czech Republic, 
Greece, Hungary, Poland, Romania and Slovakia) and North Africans 
(Belgium, France, Italy, Malta, Netherlands and Spain).96 The survey data was 
collected via face-to-face interviews with 23,500 immigrant and ethnic 
minority people in all 27 Member States during 2008. FRA collaborated with 
Gallup Europe, who were signed as the main contractor after a tendering 
procedure, to carry out the full-scale survey throughout the EU during 2008.  
The survey was carried out using the method of random sampling, so as to 
ensure results were as representative as possible of the groups and locations 
surveyed.97  
 
The results of the survey are to be released in a series of reports during 2009 
DQG  7KH )5$ KDV VR IDU UHOHDVHG DQ µ(8-0,',6 DW D JODQFH¶ UHSRUW
                                                 
96
 For a full list and definitions of the groups see European Union Agency for Fundamental 
5LJKWV)5$µ(8-0,',6DWD*ODQFH,QWURGXFWLRQWRWKH)5$¶V(8-wide Discrimination 
6XUYH\¶-15 <http://fra.europa.eu/fraWebsite/products/publications_reports/pub_eu-
midis_en.htm> accessed 24 April 2009. 
97
 For further detail on the sampling methods see ibid 18 and (n 94) 13. 
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(introducing the survey and key findings)98 and a full technical report 
(outlining the methodology).99 ,WLVWRSURGXFHDVHULHVRIQLQHµ'DWDLQ)RFXV¶
reports, which give details on selected themes to emerge from the research ± 
WKH ILUVW LQ WKH VHULHV RQ µ7KH 5RPD¶ KDV EHHQ ZDV UHOHDVHG RQ  $SULO
2009.100 The Roma were chosen as the first group on which to focus since EU-
MIDIS showed that, of all the groups surveyed, the Roma reported the highest 
levels of being discriminated against. A full results report is to be presented at 
the FRA Fundamental Rights Conference in December 2009, in Stockholm. 
7KHNH\ ILQGLQJVRI WKH VXUYH\DUH VXPPHGXSE\ WKH)5$¶V'irector in the 
IROORZLQJWHUPVµ>W@KHVXUYH\UHYHDOVKRZWKH³GDUNILJXUH´RIUDFLVWFULPHDQG
discrimination really is in the EU. Official racism figures only show the tip of 
WKHLFHEHUJ¶101 Three key findings can been identified:102 first, that crime and 
discrimination are grossly under-reported. Second, that there is a sense of 
resignation among minorities and migrants ± i.e., the FRA reports that 82% of 
respondents who claimed they had been discriminated against did not report 
their most recent experience DQGFRPPHQWVWKDWWKLVUHYHDOVDQµXUJHQWQHHGIRU
better information¶DVZHOODVSRLQWLQJWRDSRVVLEOHODFNRIVXSSRUWVHUYLFHVLQ
                                                 
98
 (n 96). 
99
 (n 94). 
100
 (XURSHDQ8QLRQ$JHQF\IRU)XQGDPHQWDO5LJKWV)5$µ(8-MIDIS European Union 
0LQRULWLHVDQG'LVFULPLQDWLRQ6XUYH\'DWDLQ)RFXV5HSRUW7KH5RPD¶
<http://fra.europa.eu/fraWebsite/products/publications_reports/pub_eu-midis_en.htm> 
DFFHVVHG$SULO7KHVHFRQGµ'DWDLQ)RFXV¶UHSRUWµ'DWDLQ)RFXV5HSRUW0XVOLPV¶
was released on 28 May 2009 <http://fra.europa.eu/fraWebsite/attachments/EU-
MIDIS_MUSLIMS_EN.pdf> accessed 1 July 2009.  
101
 )5$0HGLD5HOHDVHµ(8VXUYH\RIPLQRULWLHVDQGLPPLJUDQWVVKHGVQHZOLJKWRQWKHH[WHQW
RIUDFLVPLQWKH(8¶9LHQQD%Uussels 22 April 2009) <http://fra.europa.eu/fraWebsite.eu-
midis.index_en.htm> accessed 24 April 2009. 
102
 <http://fra.europa.eu/fraWebsite.eu-midis.index_en.htm> accessed 24 April 2009. See also 
µ6SHDNLQJ3RLQWVIRU(8-0,',63UHVV&RQIHUHQFH¶3UHVV&RQIHUHQFH6SHHFKE\0RUWHQ
Kjaerum <http://fra.europa.eu/fraWebsite.eu-midis.index_en.htm> accessed 24 April 2009. 
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some Member States.103 Third, that the Roma are most vulnerable to 
discrimination and racist crime. 
 
7KH )5$¶V 'LUHFWRU FRPPHQWV RQ WKH KRSH WKDW µ>W@KLV GDWD ZLOO KHOS XV WR
better understand what is needed to change the situation for the better¶104 and 
outlines the ways in which policy-makers can use the data with this end goal in 
mind. In this respect, he makes three points: the data can, first, assist policy-
makers in developing effective policy responses to address discriminatory and 
racist practices and to improve support structures for victims. Second, there is a 
need to encourage reporting and to improve the recording of experiences of 
discrimination and racist crime. Finally, the data will help in targeting support 
PHDVXUHV DQG IXQGV DW µWKRVH JURXSV WKDW QHHG LW PRVW¶ ± for example, the 
Roma.105  
 
c. FRA Opinions 
According to Article 4(1)(d) of Regulation 168/2007, the FRA LV WR µSXEOLVK
conclusions and opinions on specific thematic topics for Union institutions and 
WKH0HPEHU6WDWHVZKHQLPSOHPHQWLQJ&RPPXQLW\ODZ¶RQLWVRZQLQLWLDWLYH
or at the request of the European Parliament. These opinions are detailed 
                                                 
103
 (n 101). Emphasis added in quotation. 
104
 µ6SHDNLQJ3RLQWVIRU(8-0,',63UHVV&RQIHUHQFH¶3UHVV&RQIHUHQFH6SHHFKE\0RUWHQ
Kjaerum, 5 <http://fra.europa.eu/fraWebsite.eu-midis.index_en.htm> accessed 24 April 2009. 
Emphasis added. 
105
 Ibid 6. 
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documents thaWDUHDYDLODEOHWRGRZQORDGIURPWKH)5$¶VZHEVLWH106 The FRA 
also includes opinions in its comparative reports, as described above.107 
 
ii. News, Education and Training 
In addition to the above documents, the FRA also provides news updates on 
the Agency, and education and training. The FRA produces a newsletter every 
quarter, FRA News,108 which is available online and open to subscription,109 
and a magazine entitled Equal Voices. The magazine is published three times a 
year and contains articles and features on new developments, current events 
relating to fundamental rights, new research, surveys and expert input on 
issues.  
 
The FRA also engages in education and training aimed at a spectrum of 
individuals, including young people and journalists. Young people were 
targeted via the 6¶&RRO $JHQGD, the first issue of which (2007-2008) was 
SXEOLVKHGDVSDUWRIWKH)5$¶VDFWLYLWLHVLQWKHFRQWH[WRIWKHµ(XURSHDQ
\HDURI(TXDO2SSRUWXQLW\ IRU$OO¶ WKH µ(XURSHDQ<HDURI ,QWHUFXOWXUDO
'LDORJXH¶ DQG WKH µ'LYHUVLty Day of the European Union Agency of 
)XQGDPHQWDO5LJKWV¶RQ1RYHPEHU,WDFWHGDVDQDZDUHQHVV-raising 
                                                 
106
 $YHU\UHFHQWH[DPSOHLVWKH)5$¶VRSLQLRQRQWKHSURSRVDOIRUD&RXQFLO)UDPHZRUN
Decision on the use of Passenger Name Record, of 28 October 2008 
<http://fra.europa.eu/fraWebsite/attachments/FRA_opinion_PNR_en.pdf> accessed 15 March 
2009.  
107
 (n 86) Chapter 1 and (n 83) 17-23. 
108
 Formerly The FRA Bulletin. 
109
 The address, as indicated on the FRA website, is <info@fra.europa.eu>. 
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tool aimed at young people to encourage them to learn about fundamental 
rights issues in Europe whilst recording their daily school activities.110  
 
iii. Online Documentation 
3DUW RI WKH )5$¶V RXWSXW LQFOXGHV D VHSDUDWH GDWDEDVH ZKLFK SURYLGHV IUHH
online access for the general public to publications of the Agency, case law and 
details of organisations in the fundamental rights field. The database is known 
DV WKH)5$¶V ,QIRSRUWDO111 Along with this online resource, the FRA website 
should be mentioned.112 This has been transformed over the last three years 
from the old EUMC site into a brand new, user-friendly and detailed resource, 
which received a significant makeover in January 2009.  
 
IV. THE ORGANISATION OF THE FRA 
 
The structure of the FRA is important to this thesis because, if read 
uncritically, it conceals power relations. The FRA is made up of what can be 
described as a multiplicity of actors. The present Director of the Agency, 
0RUWHQ.MDHUXPSURSRVHG WKDW LWEHVHHQDVD µQHWZRUNRIQHWZRUNV¶113 The 
phrase is fitting since it connotes the Agency consisting not of layers of actors 
within a hierarchical, pyramidal structure but, rather, of a collection of actors 
                                                 
110
 Further details can be found at: 
<http://fra.europa.eu/fraWebsite/products/education_training/education_training_en.htm> 
accessed 15 March 2009. 
111
 <http://infoportal.fra.europa.eu> accessed 15 March 2009. The Infoportal replaces the old 
FRA Database and FRA Infobase. 
112
 <http://fra.europa.eu/fraWebsite/home/home_en.htm> last accessed 27 May 2009. 
113
 Mr Morten Kjaerum, President of the International Coordinating Committee of National 
Institutions for the Promotion and Protection of Human Rights, in (n 18) 26-7. 
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UHSUHVHQWLQJ µQRGHV LQ D KHWHUDUFKLFDO QHWZRUN¶114 That is, multi-level actors 
operate at multiple sites that together form a structure recognised as the FRA. 
The nodes can be divided into three groups: there are, first, what I describe as 
the more visible, EU level bodies. Second, there are the less visible, national 
OHYHOERGLHV7KLUGWKHUHDUHµRWKHU¶ERGLHV± these are bodies with which the 
FRA cooperates. They exist on a variety of levels, ranging from the regional 
and international to the local.  
 
A. Visible, EU Level Bodies 
7KH PRUH YLVLEOH µQRGHV¶ RI WKH )5$¶V VWUXFWXUH DUH WKH IRXU ERGLHV RI WKH
Agency itself. According to Article 11 of Regulation 168/2007, the Agency is 
to consist of a Management Board, an Executive Board, a Scientific Committee 
and a Director.  
 
The first and largest body of the Agency, the Management Board, is composed 
of 30 individuals, consisting of one independent person appointed by each 
0HPEHU 6WDWH µKDYLQJ KLJK OHYHO UHVSRQVLELOLWLHV LQ DQ LQGHSHQGHQW QDWLRQal 
KXPDQULJKWV LQVWLWXWLRQRURWKHUSXEOLFRUSULYDWHVHFWRURUJDQLVDWLRQ¶115 one 
independent person appointed by the Council of Europe, and two 
representatives of the Commission. One of these is elected Chairperson116 and 
the other, Vice-Chairperson.117 The mHPEHUV PXVW EH µSHUVRQV ZLWK
appropriate experience in the management of public or private sector 
                                                 
114
 J Morison uses this idea to describe multi-level government in µ0RGHUQLVLQJ*RYHUQPHQW
and the E-Government Revolution: Technologies of Government and Technologies of 
DHPRFUDF\¶LQN Bamforth and P Leyland (eds), Public Law in a Multi-Layered Constitution 
(Hart, Oxford 2003) 131, 140. 
115
 (n 1) art 12(1)(a). 
116
 The current Chairperson is Anastasia Crickley, of Ireland. 
117
 The current Vice-Chairperson is Hans Tretter, of Austria. 
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RUJDQLVDWLRQVDQGLQDGGLWLRQNQRZOHGJHLQWKHILHOGRIIXQGDPHQWDOULJKWV¶118 
7KHPHPEHUV¶QDPHVDUHDYDLODEOHIURPWKH$JHQF\¶VZHEVLWHDQGWKH%RDUG
has been in place since the summer of 2007. The Board is to meet twice a year 
DQGIRU µH[WUDRUGLQDU\PHHWLQJV¶DQGLWVILUVWPHHWLQJZDVKHOGRQ-13 July 
2007, at which time the Chairperson and Vice-Chairperson were appointed.  
 
7KH 0DQDJHPHQW %RDUG¶V UROH LV WR DFW DV WKH $JHQF\¶V µSODQQLQJ DQG
PRQLWRULQJERG\¶119 This role entails the following nine functions:120 adoption 
of the Annual Work Programme in accordance with the MAF, on the basis of a 
GUDIW VXEPLWWHG E\ WKH $JHQF\¶V 'LUHFWRU DIWHU WKH &RPPLVVLRQ DQG the 
Scientific Committee have delivered an opinion; adoption of the annual reports 
(both the Annual Report on Fundamental Rights Issues and the Activity 
Report, as per Article 4(1)(e) and (g)); appointment and, if necessary, dismissal 
of the Director; adopWLRQRIWKHDQQXDOEXGJHWDGRSWLRQRIWKH$JHQF\¶VUXOHV
of procedure; adoption of arrangements on transparency and access to 
documents; appointment of the members of the Scientific Committee; and have 
the competence to establish that a member of the Management Board no longer 
meets the criteria of independence.  
 
The second body, the Executive Board, is made up of six individuals, namely 
the Chairperson and Vice-Chairperson of the Management Board, two other 
Management Board members (elected by the Management Board, pursuant to 
the independence requirement and for a term of two and a half years) and one 
of the Commission representatives on the Management Board. The Council of 
                                                 
118
 (n 1) art 12(1) and (5). 
119
 Ibid art 12 (6)(a). 
120
 As specified in the Regulation (n 1) art 12(6). 
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Europe representative on the Management Board may participate in the 
meetings of the Executive Board. A list of Executive Board members is 
available on the FRA website.121 7KHLU UROH LV WR µDVVLVW¶ WKH 0DQDJHPHQW
Board122 and to provide advice and assistance to the Director.123  
 
The third body, the Scientific Committee, is composed of eleveQµLQGHSHQGHQW 
SHUVRQVKLJKO\TXDOLILHGLQWKHILHOGRIIXQGDPHQWDOULJKWV¶124 appointed by the 
Management Board at its meeting of 2-4 June 2008 for a term of five years 
(members of the Management Board cannot themselves be members of the 
Scientific Committee). The members of the Committee were appointed 
following an open call for applications and a selection procedure that involved 
consultation with the competent Committee of the European Parliament (i.e., 
the Civil Liberties, Justice and Home Affairs Committee, or LIBE). The 
Scientific Committee elects its Chairperson and Vice-Chairperson for a term of 
office of one year. A list of the Committee members is available on the FRA 
ZHEVLWH 7KH &RPPLWWHH¶V UROH LV WR DFW DV µWKH JXDUDQWRU RI WKH scientific 
quality RIWKH$JHQF\¶VZRUNJXLGLQJWKHZRUNWRWKDWHIIHFW¶125 To that end, 
the Scientific Committee is involved in the early stages of the preparation of 
WKHPDMRULW\RIWKH)5$¶VGRFXPHQWV± for example, the annual reports.  
 
The FRA is headed by a fourth body, a Director, according to Article 15(1) of 
Regulation 168/2007. The Director, currently Morten Kjaerum of Denmark, 
                                                 
121<http://fra.europa.eu/fraWebsite/about_us/organisation/executive_board/executive_board_en
.htm> accessed 10 March 2009. 
122
 (n 1) art 13(1). 
123
 <http://fra.europa.eu/fra/index.php> accessed 1 August 2008. 
124
 (n 1) 14(1). 
125
 Ibid art 14(5). 
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was appointed by the Management Board in accordance with a cooperation 
procedure in Article 15(2) on 7 March 2008 and took up his position on 1 June 
 +H GHVFULEHG KLV DSSRLQWPHQW DV µDQ LQVSLULQJ FKDOOHQJH DQG D JUHDW
SULYLOHJH¶126 The selection of the Director began with an open call for 
applicants and took place via a transparent selection process. The Commission 
drew up a shortlist of candidates,127 who then addressed the Council and the 
European Parliament (LIBE) and the institutions then gave their opinions on 
the nominees. Taking these opinions into account, the Management Board 
finally gave its decision on the Director by a secret vote. The Director will hold 
his position for a term of five years (after which time the term may be extended 
once, for a period of three years).  
 
7KH'LUHFWRU¶VUROHLVWRµUHSUHVHQW¶WKH$JHQF\128 The responsibilities of the 
Director thus include: preparing the publication of the annual reports, thematic 
reports and conclusions and opinions referred to in Article 4(1) of the 
Regulation and the preparation and implementation of the Annual Work 
Programme. The Director is also responsible for all staff matters and day-to-
GD\DGPLQLVWUDWLRQ LPSOHPHQWDWLRQRI WKH$JHQF\¶VEXGJHWFRRSHUDWLRQZLWK
National Liaison Officers and with civil society, and must independently 
participate in the meetings of the Management Board, without voting rights.129  
 
 
                                                 
126
 Press RelHDVH0DUFKµ0RUWHQ.MDUHXPEHFRPHVILUVW'LUHFWRURI)XQGDPHQWDO
5LJKWV$JHQF\¶http://fra.eu/fra> accessed 14 August 2008. 
127
 Morten Kjareum of Denmark and Dario Carminati of Italy (see FRA Bulletin, Issue 02, 
March 2008). 
128
 (n 1) art 23(3). 
129
 Ibid art 13(4). 
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B. Less Visible, National Level Bodies 
$UWLFOHRIWKH5HJXODWLRQGHVFULEHVWKH$JHQF\¶VµZRUNLQJPHWKRGV¶,W
specifies that in order to carry out its tasks, the Agency is to draw on the 
expertise of a variety of organisations and bodies in each Member State and to 
involve national authorities in the collection of data. Thus, the FRA is to set up 
new information networks, use existing networks and organise meetings of 
H[WHUQDOH[SHUWVDWWKHQDWLRQDOOHYHO7KHUHDUHWKUHHµQRGHV¶RIQHWZRUNVDWWKH
national level. 
 
The first is the primary point of contact for the Agency in a Member State, 
known as the National Liaison Officer. The latter is a government official 
nominated by the Member State.130 Extending out from this point of contact are 
two other networks of experts at the national level. These are known as 
RAXEN and FRALEX. In the collection and analysis of information, the FRA 
must ensure the quality and comparability of data particularly given the 
differences in data quality and availability across the EU. ThH )5$¶V
FRPSDUDWLYH DQDO\VLV LV GHYHORSHG RQ WKH EDVLV RI µEDFNJURXQG PDWHULDO¶
collected at the national level through these two groups of contractors. 
  
RAXEN refers to the groups of National Focal Points (NFPs) which report on 
racism, xenophobia and related intolerances. RAXEN has been operational 
since 2000, when the NFPs worked for the EUMC. The NFPs are present in 
each of the Member States, having been selected through an open call for 
tender and then contracted on the basis of annually renewable framework 
                                                 
130
 Ibid art 8(1). The National Liaison Officer for the UK is Mr Rob Linham from the Ministry 
of Justice; the Deputy National Liaison Officer is Mr Sergio Moreno, also of the Ministry of 
Justice. This information is available on the FRA website. 
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contracts, and are responsible for collecting data and information under the 
WKHPDWLF DUHDV RI WKH )5$¶V DFWLYLW\ 7KH\ FRQVLVW RI FRQVRUWLD WKDW DUH
typically made up of bodies such as anti-racist NGOs, university research 
centres, institutes for human rights, or government-affiliated organisations.131 
Each NFP produces a National Data Collection Report and it is from the 
information in these reports that the thematic chapters of the Annual Report are 
produced by the FRA.  
 
)5$/(; UHIHUV WR WKH )5$¶V µJURXS RI OHJDO H[SHUWV¶ UHSRUWLQJ RQ OHJDO
aspects of fundamental rights issues in all Member States. The FRALEX 
members are selected in the same way. The call for tender was launched by 
FRA in July 2007 to identify highly qualified experts in the field of 
fundamental rights in each Member State; the three highest-ranking proposals 
were awarded framework contracts.132 The team of experts for each country 
consists of a Project Manager, Senior Experts133 and Experts, who must satisfy 
a list of requirements put forward by the FRA.134 
 
                                                 
131
 For example, the NFP for the UK is the Centre for Rights, Equality and Diversity, 
University of Warwick 
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 )RUH[DPSOHDOOµH[SHUWV¶PXVWVXSSO\D&9WKDWVKRZVHYLGHQFHRIDSRVWJUDGXDWH
university degree in law, at least one scientific publication (e.g. article in a peer reviewed 
academic journal or a book). Senior experts must supply a CV showing evidence of a 
postgraduate university degree in law, at least seven years of relevant experience in the field of 
fundamental rights (gained through, for example, teaching, research working for an NGO), and 
at least ten scientific publications ± LQIRUPDWLRQREWDLQHGIURPµ)5$6HWXSRIFRQWUDFWDQG
*XLGDQFH'RFXPHQWDWLRQ¶VXSSOLHGRQUHTXHVWE\+XPDQ5LJKWV/DZ&HQWUH8QLYHUVLW\RI
Nottingham. 
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The data provided by the networks is used by the Agency as background 
material for in-house or outsourced comparative analysis. The FRALEX 
experts in particular are to deliver a variety of reports and studies as well as a 
quarterly Bulletin, based on objective, reliable and comparable data of a legal 
and also a social nature. As noted above, the first thematic study undertaken by 
the FRALEX experts was Part I of the Homophobia Report.135 
 
These networks replaced a previously existing network: the NIE. The NIE was 
set up in September 2002 by the Commission136 at the request of the European 
Parliament, initially to assist the Parliament in researching whether and how 
various rights in the Charter were being implemented by the EU and by the 
Member States. The NIE was the product of a series of events that took place 
in 2000 when Member States became concerned about the entry of the 
explicitly racist Freedom Party of Austria into the Austrian government and 
questions arose as to the applicability of Article 7 TEU to the situation. The 
Report of the comité des sages that followed six months later suggested that a 
human rights agency should be set up to monitor human rights situations in 
Member States. It was pursuant to this that the European Parliament 
recommended, in its Resolution of 15 July 2001 on the situation of 
fundamental rights in the European Union, that a network of legal experts who 
are authorities on human rights with a high degree of expertise be set up. This 
would enable the Parliament to receive an assessment of the implementation of 
the rights in the Charter, taking into account the case law of the Strasbourg and 
/X[HPERXUJ FRXUWV DQG RI WKH 0HPEHU 6WDWHV¶ QDWLRQDO DQG FRQVWLWXWLRQDO
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courts. The Network consisted of 26 independent members acting in their own 
capacity, and a coordinator.137 The experts were to be individuals of integrity 
and independence, holding an expertise of at least 10 years at a high level in 
the fundamental rights field. Between 2002 and 2006, the Network monitored 
the situation of fundamental rights in the EU and in the Member States, with 
the Charter as its mandate. It published annual reports on the observance of 
fundamental rights in the Member States, thematic reports on selected topics 
and various other detailed reports, opinions on specific issues (on its own 
initiative and at the request of the Commission ± e.g., on ethnic profiling), and 
a lengthy commentary on the Charter.138  
 
In the institutional debate leading up to the adoption of the Regulation 
establisKLQJWKH)5$WKHUHZDVGLVFXVVLRQRIWKH1,(¶VGD\VEHLQJQXPEHUHG
The Commission stressed that the NIE had no permanent legal basis or status 
and was created on a purely contractual basis.139 Indeed, an NIE Position Paper 
highlighted that the Network could be justified in the short term only, as an 
experimental project on the feasibility of the monitoring of the situation of 
fundamental rights in the Union by independent experts.140 The continued need 
for such a network was discussed, with the Commission recRJQLVLQJWKH1,(¶V
valuable contribution, but nevertheless maintaining that its continued existence 
was difficult to justify given the imminent birth of the FRA and the fact that 
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there was no need for two parallel mechanisms monitoring fundamental rights 
within the EU.141  
 
C. &RRSHUDWLRQµ2WKHU¶%RGLHV 
Aside from the bodies of the Agency and the national level networks, the FRA 
LV WR ZRUN ZLWK D YDULHW\ RI µRWKHU¶ ERGLHV WKDW IRUP SDUW RI WKH $JHQF\¶V
VWUXFWXUH7KH\DUHERGLHVZLWKZKLFKWKH)5$LVWRµFRRSHUDWH¶DQGH[LVWDWWKH
EU, regional, national and international levels. 
 
$WWKH(8OHYHOWKHVHµRWKHU¶ERGLHVDUHWKH8QLRQLQVWLWXWLRQVDQGRIILFHVDQG
agencies of the Community.142 At the regional level, the Regulation makes 
special mention of cooperation with the Council of Europe.143 The national 
level bodies referred to are: the Member States themselves; research centres; 
NGOs (dealing with human rights); National Liaison Officers; NHRIs; trade 
XQLRQV DQG HPSOR\HUV¶ RUJDQLVDWLRQV UHOHYDQW VRFLDO DQG Srofessional 
organisations; churches, religious, philosophical and non-confessional 
organisations; and universities.144 At the international level, the Regulation 
refers to the Organisation for Security and Cooperation in Europe (OSCE), the 
81 DQG µRWKHU LQWHUQDWLRQDO RUJDQLVDWLRQV¶145 6RPH RI WKHVH µRWKHU¶ ERGLHV
FRPHWRJHWKHULQDVWUXFWXUHFDOOHGWKHµ)XQGDPHQWDO5LJKWV3ODWIRUP¶)53
7KLVLVGHVFULEHGLQWKH5HJXODWLRQDVDµFRRSHUDWLRQQHWZRUN¶DQGFRQVLVWVRI
NGOs dealing with human rights, trade unions DQGHPSOR\HU¶VRUJDQLVDWLRQV
relevant social and professional organisations, churches, religious, 
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philosophical and non-confessional organisations, universities, and other 
qualified experts of European and international bodies and organisations.146 
 
V. ACADEMIC COMMENT  
 
It remains to examine scholarship on the FRA and is not surprising, given the 
$JHQF\¶VUHFHQWLQFHSWLRQWKDWWKHUHLVQRWDYDVWDPRXQWRIH[WDQWOLWHUDWXUH
In what follows, I provide an overview of this literature. I mention, first, 
literatXUHWKDWDSSHDUHGGXULQJWKHSURSRVDOVWDJHVRIWKH)5$¶VIRUPDWLRQDQG
then go on to examine more recent contributions that came after the FRA was 
established. This shows that a critical, governmentality perspective on the FRA 
is not in evidence and, consequently, that this thesis makes a valuable 
contribution to the literature. 
 
A. The Proposal Stages 
The most notable and comprehensive account of the FRA is an edited 
collection by Philip Alston and Olivier de Schutter in 2005, entitled 
Monitoring Fundamental Rights in the EU.147 The volume is the first to 
critically examine the proposals put forward by the Community in October 
2004 on the creation of a fundamental rights agency. Leading scholars in EU 
and international law contributed to the volume, to analyse the contribution the 
FRA might make to improve the monitoring of fundamental rights in the 
Union.  
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7KHFROOHFWLRQSURYLGHVDJRRGLQVLJKW LQWRWKH$JHQF\¶VHDUOLHUGD\VDQGWKH
role that was being debated for it during this formative time ± i.e., the role of 
monitoring. Within the monitoring context, the authors contributing to the 
collection discussed issues such as the background to the decision to create the 
$JHQF\ WKH VXVSLFLRQ VXUURXQGLQJ WKH µVXGGHQ¶ GHFLVLRQ RI WKH (XURSHDQ
Council to create an Agency, and the cautious approach to the establishment 
and remit of the Agency taken by the Commission in its resultant 
Communication.148 7KHEDFNJURXQGWRDQGGHILQLWLRQRIµPRQLWRULQJ¶ZDVDOVR
explored, as were comparisons with monitoring at the UN level.149 Further, the 
wider implications of the FRA were debated.  The implications of the mandate 
for the FRA (i.e., the Charter) were examined and suggestions were given for a 
QHZPDQGDWHRIWKH)5$DQHZµSULYDWHLQWHUQDWLRQDOODZRIKXPDQULJKWV¶150  
What contribution, it was asked, will the FRA make to the promotion of human 
rights in the EU?151 The FRA could have a facilitating role with respect to 
mainstreaming human rights, that is in the integration of human rights into all 
policy areas. There was also focus on future challenges and the FRA in the 
context of external relations.152 ,GHYHORSWKH)5$¶VPRQLWRULQJUROHDQGUHWXUQ
to these contributions in Chapter 5.  
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The editors of the collection clearly had high hopes for the FRA, stating that 
µWKH)XQGDPHQWDO5LJKWV$JHQF\«KDVLPPHQVHSRWHQWLDO WRHQVXUHHIIHFWLYH
monitoring of fundamental rights in the EU, and to ensure a unified strategy for 
WKHLU SURPRWLRQ LQ (8 ODZ DQG SROLF\¶153 Some of the contributors were 
SHUKDSVPRUHFDXWLRXVLQWKHLURSWLPLVPµ2QHFDn only hope that there is not 
also a political wish to maintain for the new agency the relatively low profile, 
low impact and under-UHVRXUFHGFKDUDFWHURIWKH(80&¶154 
 
,QWHUHVWLQJO\ IRU WKLV WKHVLVZKLFKVHHNV WR LQWHUYHQH LQ WKH(8¶VJRYHUQDQFH
discourses using a different analytical frame (governmentality), the FRA was 
also talked about in the context of rights and governance. De Búrca examined 
agencies as an element of emerging new modes of governance in the EU,155 
focusing on the FRA and its rights discoXUVHDQGFRQWUDVWHGDµULJKWVPRGHO¶WR
D µJRYHUQDQFH PRGHO¶ 2Q D VLPLODU WKHPH GH 6FKXWWHU LQ D  DUWLFOH
argued for the transformation of the approach to fundamental rights in the EU 
LQWR DQ DSSURDFK WKDW IRFXVHG RQ µD IRUP RI SHUPDQHQW OHDUQLQJ¶ between 
Member States (situating this within features of governance), in order to 
encourage progress towards the further realisation of fundamental rights in the 
EU.156 The FRA, de Schutter argued, could provide a unique opportunity to 
launch such a reconceived fundamental rights policy were it to act as a research 
body, or a specialised think-tank. The fulfilment of this role would promote the 
overall goal of deliberation and interdependence between the Member States. I 
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 2GH6FKXWWHUµ)XQGDPHQWDO5LJKWVDQGWKH7UDQVIRUPDWLRQRI*RYHUQDQFHLQWKH(XURSHDQ
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elaborate on my perspective on the relation between the FRA, rights and 
governance in Chapter 6. 
 
The FRA has also been considered in terms of its contribution to a credible 
human rights policy for the EU. Andrew Williams undertook an analysis of the 
war in Iraq which mentioned the FRA.157 Much RI :LOOLDPV¶ GLVFXVVLRQ
focused on the nature and background of Article 7 TEU and on explaining the 
invasion and occupation of Iraq. The FRA was used to make an important 
SRLQW ZLWK UHVSHFW WR WKH SRVVLELOLW\ RI DFKLHYLQJ D µFUHGLEOH KXPDQ ULJKWV
SROLF\¶for the EU: Williams argued that leaving Article 7 out of the mandate 
RIWKH)5$LQWKHILQDO,PSDFW$VVHVVPHQWUHQGHUV$UWLFOHµDQHPSW\JHVWXUH¶
of indifference. This is turn, Williams argued, revealed that the Union favours 
a politics of indifference in terms of the violations of human rights principles 
by its Member States (an assertion supported by his case study of the invasion 
of Iraq and the alleged serial abuse of the principle in Article 6(2) of the TEU 
by the UK). Consequently, judging by the E8¶V DSSURDFK WR ULJKWV DW WKH
internal level, Williams concluded that a credible human rights policy for the 
EU was out of reach.  
 
There are a number of other articles which problematised the FRA at its 
proposal stages in terms of its role and functions, questioning whether it is a 
necessary addition to the human rights structure of the EU. These have been 
FRQFHUQHG ZLWK RQFH DJDLQ WKH )5$¶V PRQLWRULQJ UROH WRJHWKHU ZLWK LWV
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WKH8.¶V,QYDVLRQRI,UDT¶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European Law Review 3. 
 150 
relations with inter-governmental organisations,158 or more generally with its 
key features and responsibilities,159 or its potential based on an analysis of the 
advantages and disadvantages of the Agency.160 The need for the FRA has also 
been questioned. Thus Roger Smith examined the proposals to establish the 
FRA in terms of whether the Agency is necessary to advance the effect of the 
Charter.161 Moreover, Anthony Arnull has asked whether Europe requires a 
fundamental rights agency.162 Arnull focused also on monitoring, on how the 
)5$¶VDXWKRULW\ZRXOGEHFRQFHSWXDOLVHGDQGRQKRZLWVMXULVGLction would be 
established. An editorial piece in the same journal a year later similarly 
questioned the authority of the FRA, in terms of its jurisdiction and the legal 
force of its opinions in particular.163 
 
B. Later Contributions  
In an article in the FR$¶VEqual Voices magazine in 2007, de Schutter returns 
to and reconceptualises the monitoring mission of the FRA in the context of 
how its role has evolved since the pre-proposal stages. He states that the 
µPRQLWRULQJPLVVLRQ¶PD\LQLWLDOO\KDYHEHHQUHJDUded as the main task of the 
FRA but it was not highlighted in the discussions in the latter part of 2007.164 
Monitoring was, rather, replaced with two other roles that reflect a similar 
µW\SHRI¶PLVVLRQQDPHO\µFROOHFWLYHOHDUQLQJSURFHVV¶DQGµJXLGDQFH¶ 
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Another recent account of the de jure role of the FRA and its de facto potential 
is given by Gabriel Toggenburg, in 2008.165 Toggenburg uses a model of a 
pyramid of legal-political layers. The normative framework of the Agency, the 
first layer, is laid down in the 2007 Regulation. The second layer is the MAF, 
GHILQLQJWKHWKHPDWLFIRFXVRIWKH)5$¶VDFWLYLWLHV$QGWKHILQDOOD\HULVPDGH
XSRIWKHLQVWLWXWLRQDOSUDFWLFHDVH[HUFLVHGE\WKH$JHQF\LWVHOI7RJJHQEXUJ¶V
analysis subsumes the eight tasks of the Agency identified in the Regulation 
into three major functions: data collection (or, the Agency acting as an 
µLQIRUPDWLRQ VZLWFK ERDUG¶ WKH SURGXFWLRQ RI H[SHUW RSLQLRQV DQG WKH
establishment of a communication strategy. He asserts the value of the work 
that the Agency is doing and the role it will fulfil, arguing that fundamental 
rights are both fundamental and rights. Toggenburg quotes a comment made 
regarding the discussion of fundamental rights in Europe which compared the 
discussion to that of the HOLWHV LQ PHGLHYDO &RQVWDQWLQRSOH µ$V WKH 2WWRPDQ
Turks were approaching Constantinople, the elites, within the walls, were 
GHEDWLQJWKHVH[RIDQJHOV¶166 His point is, of course, that fundamental rights 
DUHDERXWPRUHWKDQWKHµVH[RIDQJHOV¶DQGWKDWWKH role of the FRA concerns 
basic legal protections for the individual. 
 
One final point regarding academic comment on the FRA is that the Agency 
IHDWXUHVZLWKLQWKHµIXQGDPHQWDOULJKWV¶VHFWLRQVRIUHFHQWHGLWLRQVRI(8ODZ
textbooks. So, for example, the fourth edition of Paul Craig and Graínne de 
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%~UFD¶VEU Law (2008) UHIHUVWRWKH)5$LQWKHFRQWH[WRIµQHZKXPDQULJKWV
LQVWUXPHQWV DQG LQVWLWXWLRQV¶ DKHDGLQJZLWKLQ WKH FKDSWHU µ+XPDQ5LJKWV LQ
WKH(8¶167 The few short paragraphs in this section provide a brief history of 
the FRA, focusing primarily on its predecessor, the EUMC. They refer also to 
the debate over the powers that the FRA should have, in particular whether 
these should include monitoring Member States for the purposes of Article 7 
TEU, and offer a summary of the current mandate of the FRA. Another 
WH[WERRN'DPLDQ&KDOPHUVHWDO¶VEuropean Union Law (2006),168 mentions 
WKH)5$LQWKHFRQWH[WRI WKHµGHYHORSPHQWRIDQLQWHUQDOIXQGDPHQWDOULJKWV
SROLF\¶ 7KLV LV VLJQLILFDQW EHFDXVH LW LQGLFDWHs how important the FRA is 
becoming and its increased prominence heightens the need for a critical 
perspective on the Agency. 
  
VI. CONCLUSION 
 
This chapter has described the FRA in terms of its origins, its tasks and 
activities, and its organisation. The chapter has highlighted the main and most 
interesting products of the Agency (the annual and thematic reports, and the 
survey), and has also given an account of how the FRA has been 
conceptualised in academic scholarship ± which reveals that critical 
examinations of the Agency are lacking. This points, moreover, to the space 
that exists for a governmentality perspective on the FRA. 
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As a new institution of human rights protection for the EU, the new 
characteristics which the FRA exhibits, as this chapter has described, lie in its 
structure, role and functions. Its structure is network-based and made up of a 
PXOWLSOLFLW\ RI DFWRUV ,WV UROH FDQ EH FRQFHSWXDOLVHG DV SURYLGLQJ µDVVLVWDQFH
DQGH[SHUWLVH¶LHLWLVDGYLVRU\DQGLWVIXQFWLRQVLQFOXGHFROOHFWLQJUHliable, 
comparable information and data obtained through socio-legal research. When 
the Agency began life in 2007, it was as a more extensive replacement to the 
EUMC that dealt with a wider range of fundamental rights issues (as compared 
with the more limited remit of racism, xenophobia and related intolerance of 
WKH(80&EXW WKHROG WLWOHRID µPRQLWRULQJ¶DJHQF\ OLQJHUHGRYHU WKH)5$
during the transitional years.  
 
The next chapters analyse the earlier emphasis on the FRA as a monitoring 
agency and the PRUHUHFHQWVKLIWRIIRFXVWRDUROHRISURYLGLQJµDVVLVWDQFHDQG
H[SHUWLVH¶WRWKH(8LQVWLWXWLRQV&KDSWHUH[DPLQHVWKHHDUOLHUFRQFHSWLRQRI
WKH)5$¶VUROHDVDPRQLWRULQJRQHDQGGHVFULEHVKRZWKH)5$¶VIXQFWLRQVFDQ
still be examined as a type of monitoring, where monitoring is understood in 
WKH )RXFDXOGLDQ VHQVH RI VXUYHLOODQFH HYHQ WKRXJK WKH $JHQF\¶V PLVVLRQ LV
QRZODEHOOHGDVµDVVLVWDQFHDQGH[SHUWLVH¶:KDW LVFHQWUDO LVKRZWRLQWHUSUHW
the power relations within the FRA model. Chapter 6 develops this analysis by 
VLWXDWLQJ WKH )5$ LQ WKH (8¶V JRYHUQDQFH GLVFRXUVHV DQG H[DPLQLQJ WKH
$JHQF\¶V VWUXFWXUH DQG RSHUDWLQJ SURFHVVHV IURP D JRYHUQPHQWDOLW\
perspective, focusing on the features of actors, experts and statistics. Chapter 7 
takes the governmentality analysis further by examining how the FRA 
perpetuates self-government. The analysis in Chapters 5-7 is important for the 
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LPSOLFDWLRQV LW KDV IRU WKH )5$¶V ULJKWV GLVFRXUVH ZKLFK DUH VLJQLILFDQW QRW
least of all because they question the pomp and ceremony that surrounded the 
establishment of this new institution for rights protection, and the perhaps 
XQUHIOHFWLYHRSWLPLVPRIVWDWHPHQWVVXFKDVWKDWPDGHE\WKH)5$¶V'LUHFWRU
µ, ZRXOG OLNH WKH )5$ WR EHFRPH D EHDFRQ RQ IXQGDPHQWDO ULJKWV¶169 
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5 
Monitoring as Surveillance 
 
 
I. INTRODUCTION 
 
The previous chapter highlighted that the objective of the FRA, as laid down in 
5HJXODWLRQ  LV WR SURYLGH µDVVLVWDQFH DQG H[SHUWLVH¶ WR WKH UHOHYDQW
institutions of the Community and the Member States, when implementing EU 
law.1 7KH )5$ FRQVHTXHQWO\ LV GHVFULEHG DV KDYLQJ DQ µDGYLVRU\ PLVVLRQ¶2 
However, other possible missions were contemplated during the discussions 
that led up to the Regulation, as highlighted in Chapter 4. At the early stages of 
proposal and negotiation, monitoring ZDVUHJDUGHGDVRQHRIWKHQHZ$JHQF\¶V
main tasks. However, the monitoring role was not highlighted in the later 
months of discussion preceding the Regulation (late 2006, early 2007). 
Following the Regulation, the FRA can be appealed to in the context of Article 
7 TEU but it does not have the power to monitor the Member States for the 
purposes of Article 7.3 Moreover, the Agency is to advise the institutions at 
their request; it is not to act as a watchdog, advising on its own initiative as to 
risks of potential infringements of fundamental rights. The FRA, it seems, was 
deliberately not modelled on a warning system idea that would sound the alarm 
when legal developments ran the risk of violating fundamental rights.  
 
                                                 
1
 Council Regulation 168/2007/EC of 15 February 2007 establishing a European Union 
Agency for Fundamental Rights [2007] OJ L 53/1, art 2. 
2
 2GH6FKXWWHUµ7KH$GGHG9DOXHRIWKH(XURSHDQ8QLRQ$JHQF\IRU)XQGDPHQWDO5LJKWV¶
(2007) 21 Equal Voices 27, 27. 
3
 This is not mentioned in the Regulation itself (n 1) but in an annexed declaration. 
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In this chapter, however, I argue that, through its advisory function, the FRA 
does carry out a type of monitoring. I refer not only to monitoring understood 
as the observation of compliance with human rights norms but to a critical 
conception of monitoring understRRGDVµVXUYHLOODQFH¶LQD)RXFDXOGLDQVHQVH
Surveillance connotes practices of disciplinary power. Examining the FRA 
through a Foucauldian lens, I analyse the disciplinary potential of its processes 
± i.e., I analyse the power relations within the FRA as discipline, or 
disciplinary power. It is important, I therefore suggest, to take note of the 
)5$¶VµPRQLWRULQJ¶PLVVLRQVLQFHWKLVKDVWKUHHVLJQLILFDQWLPSOLFDWLRQVILUVW
LWDOORZVIRUWKH)5$¶VULJKWVGLVFRXUVHWREHUHFRJQLVHGDVDGLVFLSOLQDU\FRGH 
of conduct. Second, a Foucauldian perspective allows us to see that 
GLVFLSOLQDU\ SRZHU RSHUDWHV ZLWKRXW D µVXSHUYLVRU¶ LW LV LQ RWKHU ZRUGV DQ
automatic and permanent power. And, finally, it shows the target of 
disciplinary power to be the Member States and the citizens of the Union. The 
analysis in this chapter, focusing on disciplinary power, is crucially part of a 
governmentality perspective. In the coming chapters, I talk more of 
µJRYHUQPHQWDOLW\¶ UDWKHU WKDQ µGLVFLSOLQH¶ EXW WKLV LV QRW EHFDXVH JRYernment 
replaces discipline. Rather, as discussed in Chapter 3, power as government 
UHWDLQV IURP GLVFLSOLQDU\ SRZHU WKH QRWLRQ RI µGLVFLSOLQHV¶ D FRQFHUQ ZLWK
minor processes and techniques): there is therefore a triangle, sovereignty-
discipline-government, which explains how discipline and government 
WRJHWKHU UHIOHFW D µJRYHUQPHQWDOLW\ SHUVSHFWLYH¶ 0RUHRYHU SRZHU DV
government remains interested in the same type of questioning: asking the 
µKRZ¶question.  
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Part III of this chapter explains the FoucauldiDQFRQQRWDWLRQVRIµVXUYHLOODQFH¶
)LUVWKRZHYHULQ3DUW,,,H[DPLQHKRZWKHµPRQLWRULQJ¶PLVVLRQRIWKH)5$
is conceptualised in the institutional and academic literature, so as to highlight 
WKH VKLIW WKDW KDV WDNHQ SODFH DZD\ IURP µPRQLWRULQJ¶ WRZDUGV DQ µDGYLVRU\¶
IXQFWLRQ , DUJXH WKDW SUHYLRXV FRQFHSWLRQV RI WKH )5$¶V UROH DV DQ
µREVHUYDWRU\¶and WKHUROHWKH$JHQF\KDVWRGD\DVDQµDGYLVRU\¶ERG\LQIDFW
UHYHDO SURFHVVHV RI µPRQLWRULQJ¶ ± where monitoring is understood as 
µVXUYHLOODQFH¶3DUW,9WKen discusses the implications this has for the FRA and 
its rights discourse. Finally, Part V reiterates why the analysis in this chapter 
needs to be seen as a component of a governmentality perspective on the rights 
discourse of the FRA. 
  
VI. µ021,725,1*¶$1' THE FRA: A QUESTION OF 
SEMANTICS? 
  
7KHDVVRFLDWLRQRI WKH)5$ZLWK µPRQLWRULQJ¶SUREDEO\FRPHVIURPD OLQN WR
its predecessor, the European Monitoring Centre on Racism and Xenophobia. 
The original proposal for a human rights agency, made in 1998, was for a 
monitoring agency. Philip Alston and JHH Weiler made the proposal in a study 
prepared for the comité des sages WKDW LVVXHGWKHUHSRUWHQWLWOHGµ/HDGLQJ%\
Example: A Human Rights Agenda for the European Union for the Year 
¶4 $OVWRQDQG:HLOHU¶VVWudy called for a monitoring agency but did not 
describe in detail what this might involve. They drew attention to the lack of an 
                                                 
4
 3$OVWRQDQG-++:HLOHUµ$Q³(YHU-&ORVHU8QLRQ´LQ1HHGRID+XPDQ5LJKWV3ROLF\¶
(1998) European Journal of International Law µ/HDGLQJ%\([DPSOH$+XPDQ5LJKWV
AgenGDIRUWKH(XURSHDQ8QLRQIRUWKH<HDU¶)ORUHQFH(XURSHDQ8QLYHUVLW\,QVWLWXWH
1998. The comité des sages was made up of Antonio Cassese, Catherine Lalumière, Peter 
Leuprecht and Mary Robinson.  
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agency that was empowered to provide or collect information in a regular, 
ongoing and systematic fashion ± in other words, the lack of an information 
base on which to rely when making legislative and policy decisions. The report 
of the comité proposed the establishment of a monitoring agency as one 
element in a four-part plan to ensure effective action on the part of the Union to 
promote respect for human rights.  
 
The report was launched at a major conference in Vienna but it remained 
dormant until the meeting of the European Council in December 2003, where 
WKHGHFLVLRQZDVPDGH WRHVWDEOLVKD µ+XPDQ5LJKWV$JHQF\¶7KH(XURSHDQ
CRXQFLOVWUHVVHGµWKHLPSRUWDQFHRIKXPDQULJKWVGDWDFROOHFWLRQDQGDQDO\VLV
ZLWKDYLHZWRGHILQLQJ8QLRQSROLF\LQWKLVILHOG¶5 and agreed to extending the 
PDQGDWH RI WKH (80& WR KXPDQ ULJKWV 7KH ZRUG µPRQLWRULQJ¶ DUJXHV
Manfred Nowak, was deliberately omitted from the title of the FRA.6 The 
Commission had already attempted a response to the need for a monitoring 
body. In 2002 it answered a request by the European Parliament (which had 
recognised that a monitoring agency was unpopular with the Commission) for 
a less formal monitoring body by establishing the NIE. The NIE is no longer in 
existence and so no longer undertakes this monitoring function. Moreover, the 
Commission had acknowledged, in the proposal for legislation on a European 
Union Agency for )XQGDPHQWDO5LJKWV WKHQHHG IRU µsystematic and regular 
observation of how the institutions, bodies, offices and agencies of the 
Community and the Union both respect standards with respect to fundamental 
                                                 
5
 Brussels European Council 12-13 December 2003, Presidency Conclusions, Brussels, 5 
February 2004.  
6
 M Nowak, µ7KH$JHQF\DQG1DWLRQDO,QVWLWXWLRQVIRUWKH3URPRWLRQDQG3URWHFWLRQRI+XPDQ
5LJKWV¶LQ3$OVWRQDQG2GH6FKXWWHUHGVMonitoring Fundamental Rights in the EU: The 
Contribution of the Fundamental Rights Agency (Hart, Oxford 2005) 91, 96. 
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rights on the ground and promote awareness of fundamental rights on the 
JURXQG¶ ,W KDG DOVR UHFRJQLVHG WKH QHHG IRU µsystematic and regular 
observation of how Member States both respect and promote fundamental 
ULJKWV VWDQGDUGV LQ SUDFWLFH ZKHQ LPSOHPHQWLQJ (8 ODZ DQG SROLFLHV¶7 The 
Commission pointed out WKDW WKHUH LV D GLIIHUHQFH EHWZHHQ µPRQLWRULQJ LQ D
OHJDO VHQVH¶ DQG µREVHUYDWRU\ PRQLWRULQJ¶8 The former function is to be 
DVVXPHGE\WKH&RPPLVVLRQZKLFKGHVFULEHGµPRQLWRULQJLQDOHJDOVHQVH¶DV
the legal control of the correct application of EC law. Such monitoring cannot 
be delegated to a Community agency in the interests of maintaining the 
institutional balance of power.9 The FRA would carry out observatory 
PRQLWRULQJ 7KH IRFXV RQ µV\VWHPDWLF DQG UHJXODU REVHUYDWLRQ¶ RI WKH 8QLRQ
and the Member States (when they are acting to implement EU law) did not, 
however, make it to the final text of the Regulation.  
 
The FRA was, nonetheless, perceived at the academic level as a human rights 
PRQLWRULQJERG\$FFRUGLQJWR3KLOLS$OVWRQµPRQLWRULQJ¶ZDVµXVHd as a sort 
RIVKRUWKDQG¶10 WRGHVFULEHWKHIXQFWLRQVRIWKH)5$$OVWRQ¶VDFFRXQWZDVSDUW
of an edited collection with Olivier de Schutter of 2005, entitled Monitoring 
Fundamental Rights in the EU, which, as Chapter 4 recounted, provides the 
most detailed and comprehensive academic text on the FRA to date. It is of 
                                                 
7
 Commission (EC), Proposal for a Council Regulation establishing a European Agency for 
Fundamental Rights, Proposal for a Council Decision empowering the European Agency for 
Fundamental Rights to pursue its activities in areas referred to in Title VI of the Treaty on 
European Union, COM (2005) 280 final, 30 June 2005, 38. Emphasis added. 
8
 (XURSHDQ 3ROLF\ (YDOXDWLRQ &RQVRUWLXP (3(& µPreparatory Study for the Impact 
Assessment and Ex-Ante Evaluation of FundaPHQWDO5LJKWV$JHQF\)LQDO5HSRUW¶)HEUXDU\
2005, 14. 
9
 $VSHUWKHµMeroni GRFWULQH¶VHH&KDSWHUQ. 
10
 P Alston, µ7KH&RQWULEXWLRQRIWKH(8)XQGDPHQWDO5LJKWV$JHQF\WRWKH5HDOL]DWLRQRI
(FRQRPLFDQG6RFLDO5LJKWV¶LQ3$OVWRQDQG2GH6FKXWWHU(eds), Monitoring Fundamental 
Rights in the EU: The Contribution of the Fundamental Rights Agency (Hart, Oxford 2005) 
159, 176. 
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SDUWLFXODULQWHUHVWEHFDXVHRIWKHH[WHQWWRZKLFKLWSUREOHPDWLVHGWKH$JHQF\¶V
monitoring role. The general direction of the collection was to examine the 
proposed new agency as a mechanism, a central authority, which would 
HQIRUFHKXPDQULJKWVE\µPRQLWRULQJ¶ 
 
7KXV0DUWLQ6FKHLQLQDUJXHGWKDWWKHUHLVVXFKDWKLQJDVWKHµOHJDOQRUPDWLYH
QDWXUHRIWUXHPRQLWRULQJ¶ZKLFKKHGHVFULEHGDVVRPHWKLQJTXLWHGLVWLQFWIURP
the profile of the new Agency.11 He explained that monitoring in the 
normative, more demanding sense, was typically a function of independent, 
expert bodies entrusted with one or more mechanisms of a judicial or quasi-
judicial nature, allowing for the normative assessment of the compliance by 
states or other entities under a firm set of substantive norms on fundamental 
rights. He gave the illustration of international human rights monitoring, where 
a normative assessment is undertaken by treaty-based human rights courts or 
expert bodies.12 This mandate belonged, he claimed, to the (now redundant) 
NIE. Turning his attention to the FRA, normative assessment of this type 
FDQQRWµEHUHGXFHG¶KHFODLPHGWRWKHFROOHFWLRQRILQIRUPDWLRQ13 7KH)5$¶V
role of collection and analysis of data is what the real monitoring function has 
been reduced to. I disagree with his view: I propose that the collection and 
analysis of data allows the FRA to undertake surveillance.  
 
                                                 
11
 M Scheinin, µ7KH5HODWLRQVKLSEHWZHHQWKH$JHQF\DQGWKH1HWZRUNRI,QGHSHQGHQW
([SHUWV¶LQ3$OVWRQDQG2GH6FKXWWHUHGVMonitoring Fundamental Rights in the EU: The 
Contribution of the Fundamental Rights Agency (Hart, Oxford 2005) 73, 73. 
12
 For example, the European Court of Human Rights, which is entrusted by Article 19 of the 
(&+5WRµHQVXUHWKHREVHUYDQFHRIWKHHQJDJHPHnts undertaken by High Contracting Parties 
LQWKH&RQYHQWLRQDQG3URWRFROVWKHUHWR¶7KHUROHRIWKH&RXUWLQWKLVUHVSHFWLVGHVFULEHGE\
WKH &RXUW LWVHOI DV D µVXSHUYLVRU\¶ IXQFWLRQ. The case Scheinin, ibid 75, refers to is Refah 
Partisi (Welfare Party) and Others v Turkey (App nos 41340/98, 41342/98, 41343/98, and 
41344/98) (2003) 37 EHRR 1 [100].  
13
 Scheinin (n 11) 83. 
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Moreover, I disagree also with Alston, whose analysis rests on semantics. 
AlVWRQ FRPSDUHG µPRQLWRULQJ¶ WR DQ DUUD\ RI WHUPV WKDW GHVFULEH W\SHV RI
activity that might be undertaken to establish the element of accountability 
(this, he claimed, is the underlying principle of human rights monitoring). 
Alston substantiated this claim E\ FRPSDULQJ WKH WHUPV µVXSHUYLVLRQ¶
µYHULILFDWLRQ¶µVXUYHLOODQFH¶DQGµIROORZ-XS¶ZLWKµPRQLWRULQJ¶'LIIHUHQWWHUPV
are preferred by different entities, he explained: the European Court of Human 
5LJKWV IDYRXUVµVXSHUYLVLRQ¶ZKHUHDV µYHULILFDWLRQ¶ LV Iavoured in the area of 
weapons control and disarmament (e.g., Chemical Weapons Convention 1992). 
µ6XUYHLOODQFH¶LVWKHDFWLYLW\XQGHUWDNHQE\WKH,QWHUQDWLRQDO0RQHWDU\)XQGWR
HQVXUH JRYHUQPHQW FRPSOLDQFH ZLWK SROLFLHV ZKLOVW µIROORZ-XS¶ LV WKH
preferred term in the UN system, relating to measures that will be taken to give 
effect to programmes of action, international declarations, etc.14 Alston 
H[SODLQV µPRQLWRULQJ¶ XVLQJ WKH 2[IRUG (QJOLVK 'LFWLRQDU\ GHILQLWLRQ RI WKH
WHUPDQG LWV µJHQHUDOXVDJH¶ µWRRbserve, supervise, or keep under review; to 
PHDVXUH RU WHVW DW LQWHUYDOV HVS IRU WKH SXUSRVH RI UHJXODWLRQ RU FRQWURO¶15 
7KLVGHILQLWLRQKHFRQFOXGHGZDVTXLWHDQDFFXUDWHGHVFULSWLRQRIWKH)5$¶V
UROHDWOHDVWXSXQWLOWKHSKUDVHµZKLFKPRYHVXVFORVer to the assumptions that 
seem to underlie some of the other concepts, perhaps even including 
³VXSHUYLVLRQ´¶16  
 
However, I argue to the contrary that the type of monitoring which the FRA 
engages in is DW\SHRIµsupervision¶± a generalised surveillance. Scheinin had 
DOVR UHPDUNHG WKDW WKH )5$ µUHVHPEOHV PRUH DQ ³REVHUYDWRU\´ WKDQ DQ
                                                 
14
 Alston (n 10) 178. 
15
 Ibid 179. 
16
 Ibid 179. 
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LQWHUQDWLRQDO H[SHUW ERG\ PDNLQJ D QRUPDWLYH DVVHVVPHQW¶ WR VXSSRUW WKH
assertion that the FRA does not engage in true, legal, normative monitoring.17 
This comment does not realise its Foucauldian connotations and the 
LPSRUWDQFH RI DQ µREVHUYDWRU\¶ $V DQ REVHUYDWRU\ RU PHFKDQLVP RI
surveillance, the FRA is a model of the exercise of disciplinary power. 
 
The Regulation establishing the FRA describes, as I outlined in Chapter 4, the 
$JHQF\¶V PDLQ REMHFWLYH DV SURYLGLQJ µDVVLVWDQFH DQG H[SHUWLVH¶ UHODWLQJ WR
fundamental rights to the relevant institutions, bodies and agencies of the 
8QLRQ $UWLFOH  ,W GHVFULEHV WKH PDLQ WDVN RI WKH $JHQF\ DV WR µFROOHFW
record, analyse and disseminate, relevant, objective and reliable and 
FRPSDUDEOH LQIRUPDWLRQ DQG GDWD¶ $UWLFOH D 6RPH UHIHUHQFH WR
monitoring is made in the Regulation ± although no definition of the term is 
given and no attempt is made at elaboration. For instance, the Management 
%RDUG LV GHVFULEHG DV WKH µSODQQLQJ DQG PRQLWRULQJ ERG\¶ RI WKH $JHQF\ LQ
$UWLFOH$OVR$UWLFOHIPHQWLRQVWKDWWKH'LUHFWRU¶VUROHLQFOXGHV
UHSRUWLQJWRWKH0DQDJHPHQW%RDUGRQWKHµUHVXOWVRIWKHPRQLWRULQJV\VWHP¶
The currenW LQVWLWXWLRQDOGLVFRXUVH WKHUHIRUH VKRZV WKDW WKH)5$¶V UROH LVQRW
VWULFWO\ODEHOOHGDVµPRQLWRULQJ¶DWOHDVWQRWLQWHUPVRIZKDWWKH&RPPLVVLRQ
FDOOV µPRQLWRULQJ LQ D OHJDO VHQVH¶ 7KH )5$¶V UROH ZDV LQWHQGHG WR EH
µREVHUYDWRU\ PRQLWRULQJ¶ DQG WRGD\ manifests itself in the Regulation as 
µDVVLVWDQFH DQG H[SHUWLVH¶ ,W LV WKH )RXFDXOGLDQ LPSOLFDWLRQV RI µREVHUYDWRU\
PRQLWRULQJ¶DQGRIµDVVLVWDQFHDQGH[SHUWLVH¶WKDWDUHLQWHUHVWLQJIRUWKLVWKHVLV
I explore this in Parts III and IV.  
                                                 
17
 Scheinin (n 11) 73. 
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In a recent articOH LQ WKH)5$¶VPDJD]LQHEqual Voices, de Schutter reviews 
the new, post-Regulation role of the FRA ± ZKLFKKHGHVFULEHVDVµFROOHFWLYH
OHDUQLQJ¶ DQG µJXLGDQFH¶ ± DQG UHODWHV WKLV QHZ UROH WR WKH )5$¶V RULJLQDO
monitoring mission.18 Collective learning is not clearly distinguished from 
PRQLWRULQJKHDUJXHVDQGKHGHVFULEHVµJXLGDQFH¶DVDµW\SHRI¶PRQLWRULQJ
Given its mandate as per the Regulation, the FRA can act as a mechanism to 
SURPRWH µFROOHFWLYH OHDUQLQJ¶ DERXW IXQGDPHQWDO ULJKWV LQ 0HPEHU 6WDWHV by 
comparing their respective experiences in the field and by identifying best 
SUDFWLFH7KURXJKµJXLGDQFH¶WKH$JHQF\ZLOODFWDVDWRROWKDWRXJKWWRHQDEOH
the EU to exercise its powers in an informed manner and in line with the 
principles of subsidiarity and proportionality. De Schutter is making the point 
WKDW LW LV QRW RQO\ WKURXJK PRQLWRULQJ JLYHQ WKH µVWULFW FODVVLFDO PHDQLQJ¶19 
that the Agency can contribute to guaranteeing fundamental rights in the EU. 
He seems to be taking the same position as Nowak, who previously articulated 
D VLPLODU SHUFHSWLRQ RI WKH )5$¶V DGYLVRU\ IXQFWLRQ $GYLFH 1RZDN VDLG
requires a normative assessment of the respective situation and is therefore 
monitoring of a sort.20 Using a Foucauldian analysis based on disciplinary 
SRZHUDQGVXUYHLOODQFHDOORZVPHWRGHYHORS1RZDN¶VSRLQW1HLWKHUKHQRUGH
Schutter critically analyse the advisory, or collective learning and guidance, 
roles and how they are a type of monitoring. I go on to do this now.  
 
 
                                                 
18
 de  Schutter (n 2) 27. 
19
 Ibid 28. 
20
 Nowak (n 6). 
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VII. µ',6&,3/,1($1'6859(<¶A FOUCAULDIAN 
UNDERSTANDING OF MONITORING AS SURVEILLANCE 
 
Surveillance necessitates an understanding of disciplinary power. The 
characteristics of disciplinary power were described in Chapter 3 as the 
following: power as surveillance; power as process; the power/knowledge 
dyad; and power as productive. Discipline is, therefore, a specific technique of 
SRZHU 0RUHRYHU LW RSHUDWHV LQ DQ XQGHUVWDWHG ZD\ GLVFLSOLQH LV µQRW D
WULXPSKDQW SRZHU « LW LV D PRGHVW VXVSLFLRXV SRZHU ZKLFK IXQFWLRQV DV D
calculated DQG SXUH HFRQRP\¶21 I will now elaborate on the techniques of 
disciplinary power in order to elicit a clearer understanding of the concept and 
LWVUHOHYDQFHWR WKHQRWLRQRIµPRQLWRULQJ¶LQ WKHFRQWH[WRIKXPDQULJKWVDQG
the FRA. 
 
)RXFDXOW¶VRYHUDUFKLQJREMHFWLYH LQKLVSURMHFWVZDVKH FODLPHG WR µFUHDWHD
history of the different modes by which, in our culture, human beings are made 
VXEMHFWV¶22 His studies led him to unpack the notion of discipline/disciplinary 
power as the technique that enabled the production of a knowledge about the 
subject.23 In Discipline and Punish, he describes how the success of 
disciplinary power is achieved through simple techniques: hierarchical 
observation, normalisation and production of knowledge about the object 
                                                 
21
 M Foucault, Discipline and Punish: The Birth of the Prison (A Sheridan, trs) (Penguin, 
London 1991) 170. 
22
 0)RXFDXOWµ7KH6XEMHFWDQG3RZHU¶LQ0)RXFDXOWPower: Volume 3: Essential Works of 
Foucault 1954-1984 (J Faubion, ed; R Hurley, trs) (Penguin, London 2002) 326, 326. 
23
 I focus here on Discipline and Punish (n 21) and M Foucault, The History of Sexuality: 
Volume 1: The Will To Knowledge (R Hurley, trs) (Penguin, London 1998). See also M 
Foucault, Abnormal: Lectures at the Collège de France 1974-1975 (V Marchetti and A 
Salomoni, eds; G Burchell, trs) (Picador, New York 2003). 
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through examination.24 Discipline is thus tied in with the notion of surveillance 
or observation ± RU WKDW ZKLFK LQ KLV HDUOLHU ZRUN KH FDOOHG µWKH JD]H¶25 
µGLVFLSOLQHSUHVXSSRVHVDPHFKDQLVPWKDWFRHUFHVE\PHDQVRIobservation¶26 
DQGLWKDVDQµLQILQLWHO\VFUXSXORXV concern with surveillance¶27  
 
Discipline and Punish LV LQWHQGHG WR EH D SUHVHQWDWLRQ RI WKH µKLVWRU\ RI WKH
PRGHUQ VRXO DQG RI D QHZ SRZHU WR MXGJH¶28 In it, Foucault focused on the 
topics of torture, punishment, discipline and the prison. The book opens with a 
JUDSKLF SRUWUD\DO RI WKH SXEOLF H[HFXWLRQ RI µ'DPLHQV WKH UHJLFLGH¶ D VFHQH
WKDWLVIROORZHGE\DGHVFULSWLRQRIµUXOHVIRUWKH+RXVHRI\RXQJSULVRQHUVLQ
3DULV¶7KHSRLQWRIWKHVKRFNLQJFRQWUDVWZDVWRVKRZWKHVWULNLQJUHIRUPWKDW
had taken place within the system of penal justice; the disappearance of torture 
as a public spectacle and the disappearance of the body as the major target of 
SHQDO UHSUHVVLRQ ,QSODFHRI WKH µVSHFWDFOHRI WKHVFDIIROG¶29 and the body as 
the target and object of power, there appeared a new character within penal 
MXGJPHQW µD ZKROH VHW RI DVVHVVLQJ GLDJQRVWLF SURJQRVWLF QRUPDWLYH
MXGJPHQWVFRQFHUQLQJWKHFULPLQDO¶30 The new character was discipline. What 
became important was knowledge about the criminal, so that the target was no 
longer the body but the soul. That is, a whole new system of truth about the 
subject was produced, that became entangled with the practice of the power to 
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SXQLVK 7KLV V\VWHP RSHUDWHG DV D µPLFUR-SK\VLFV RI SRZHU¶31 A micro-
physics,  
 
presupposes that power exercised on the body is conceived of not as 
property but as strategy, that its effects of domination are attributed not 
WRµDSSURSULDWLRQ¶EXWWRGLVSRVLWLRQVPDQRHXYUHVWDFWLFVWHFKQLTXHV
functionings; that one should decipher in it a network of relations, 
constantly in tension, in activity, rather than a privilege one might 
possess.32 
 
The new power became associated with reform:  
 
And reform, in the strict sense, as it was formulated in the theories of 
law or as it was outlined in WKHYDULRXVSURMHFWVZDV«WRPDNHRIWKH
punishment and repression of illegalities a regular function, co-
extensive with society; not to punish less but to punish better; to punish 
with an attenuated severity perhaps, but in order to punish with more 
universality and necessity; to insert the power to punish more deeply 
into the social body.33 
 
7KHIRFXVRI)RXFDXOW¶VZRUNDWWKLVWLPHZDVDV,KDYHVDLGWKHVXEMHFWDQG
KHGUHZDWWHQWLRQWRKRZGLVFLSOLQHFRQVWUXFWHGWKHµGRFLOHERG\¶WKHVXEMHFWHG
and practised body. The body as the object and target of power had in fact been 
discovered in the classical age and the central notion that made the body able 
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WREHµVXEMHFWHGXVHGWUDQVIRUPHGDQGLPSURYHG¶34 was docility. The body of 
the soldier provided an example. The soldier had become something that could 
be constructed and made useful. The new element in the eighteenth century 
projects of docility was, according to Foucault, the disciplines ± they created 
new relations of docility-utility. The discovery of disciplines was not a sudden 
DQGPDUNHGHYHQWUDWKHUWKH\IRUPHGDµPXOWLSOLFLW\RIRIWHQPLQRUSURFHVVHV¶
ZKLFKµJUDGXDOO\ OHG WR WKHEOXHSULQWRIDJHQHUDOPHWKRG¶35 Examples could 
be found not only in the military organisation but also in hospitals and in 
primary schools ± SODFHV ZKHUH µPHWLFXORXV RIWHQ PLQXWH WHFKQLTXHV¶ µD
whole set of techniques, a whole corpus of methods and knowledge, 
GHVFULSWLRQV SODQV DQG GDWD¶ ZHUH XVHG µIRU WKH FRQWURO DQG XVH RI PHQ¶36 
Techniques as simple as, for example, the timetable which was a means of 
controlling activity. This monastic inheritance was soon to be found in 
hospitals, schools and workshops. Similarly, there were techniques of 
discipline that correlated the body and the gesture, good handwriting being one 
example. The efficient gesture produces the disciplined body. Discipline is thus 
µD SROLWLFDO DQDWRP\ RI GHWDLO¶37 Moreover, discipline organises a particular 
analytical space ± a political space, an enclosure, or a functional site (for 
example, the hospital). The summary method of discipline is thus tactics. 
 
An ideal model showing the tactics of this power that functions by means of 
surveillance is the panopticon, as referred to previously in Chapter 3. Foucault 
provided a critical assessment of Jerem\%HQWKDP¶VLGHDRIWKHSDQRSWLFRQLQ
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the context of his study on the prison and punishment in Discipline and 
Punish.38 The architectural figure of the panopticon consists of a central tower 
surrounded by an annular building around the periphery. The tower is pierced 
with windows that see out from the inner centre of the ring. The peripheral 
building is divided into cells, with a window on either side, one letting in the 
light from the outside and the other looking out towards the tower. A 
supervisor is placed in the central tower and in each cell one could place the 
condemned man, the madman, the patient, the worker, the schoolboy. The 
design of the building means that the supervisor can observe each of the cells 
DWDQ\WLPHZKLFKDUHµOLNHVRPDQ\FDJHVVo many small theatres, in which 
HDFKDFWRULVDORQHSHUIHFWO\LQGLYLGXDOLVHGDQGFRQVWDQWO\YLVLEOH¶39 Not only 
this, but each individual within the cells can be seen but cannot see; he does 
not know when or if he is being observed, giving the impression of an invisible 
DQGFRQVWDQWVXUYHLOODQFHµ$QGWKLVLQYLVLELOLW\LVWKHJXDUDQWHHRIRUGHU¶40 If, 
for example, the cells contain convicts, there is no danger of a plot for a 
collective escape, no planning of new crimes; if madmen, there is no risk of 
their committing violence upon one another; if patients, no danger of 
contagion; if workers, no theft, no disorder, no slowing down of the rate of 
work; if schoolchildren, no copying, no noise, no chatter, no wasting of time. 
 
Thus, the major effect of the panRSWLFRQLVµWRLQGXFHLQWKHLQPDWHDVWDWHRI
conscious and permanent visibility that assures the automatic functioning of 
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SRZHU¶41 Bentham imagined a wide range of uses for the panoptic model. In 
)RXFDXOW¶V DSSOLFDWLRQ RI WKH PRGHO WKH SDQRSWLF VFKHPD Fould be used to 
reform prisoners, to confine the insane, to supervise workers, to instruct 
VFKRROFKLOGUHQ ,W LV LQ HVVHQFH D µW\SH RI ORFDWLRQ RI ERGLHV LQ VSDFH RI
distribution of individuals in relation to one another, of hierarchical 
organisation, of disposition of centres and channels of power, of definition of 
the instruments and modes of intervention of power, which can be 
LPSOHPHQWHGLQKRVSLWDOVZRUNVKRSVVFKRROVSULVRQV¶42 ,WLVµDSSOLFDEOHWRDOO
HVWDEOLVKPHQWV ZKDWVRHYHU¶43 and can be integrated into any function. 
&RQVHTXHQWO\LWLVµDJUHDWQHZLQVWUXPHQWRIJRYHUQPHQW¶44 
 
As such, the panoptic schema was destined to spread throughout the social 
body. Panopticism reflected a new political anatomy of power that operated by 
means of relations of discipline, not the relations of sovereignty. Discipline 
infiltrated the social field, so that there was a historical transformation towards 
D µJHQHUDOLVHG VXUYHLOODQFH¶45 and, in turn, a transformation towards a 
disciplinary society. Disciplinary power was thus a generalised mechanism of 
SDQRSWLFLVP )XUWKHUPRUH µGLVFLSOLQH¶ µPD\ QRW EH LGHQWLILHG ZLWK DQ
institution or an apparatus; it is a type of power, a modality for its exercise, 
comprising a whole set of instruments, techniques, procedures, levels of 
DSSOLFDWLRQ WDUJHWV ,W LV D ³SK\VLFV´ RU DQ ³DQDWRP\´ RI SRZHU D
WHFKQRORJ\¶46 
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By the 1830s, Foucault reflects, the panopticon became the architectural mould 
of most prison projects. Panopticism ± i.e., techniques of disciplinary power ± 
operated to produce a certain type of individual, the delinquent, and to produce 
in turn delinquency 7KH µGHOLQTXHQW¶ UHSUHVHQWHG D FKDUDFWHU RWKHU WKDQ WKH
offender, in that what defines him is not his crime but his life. Disciplinary 
power targets not only the crime but the soul of the delinquent, under the 
authority of criminology, medicine or psychology. In this way, offences are not 
eliminated, they are distinguished, labelled and distributed. A certain, usable 
category of illegality is produced ± µGHOLQTXHQF\¶ 7KLV VSHFLILFDWLRQ RI D
delinquency is the success of the prison ± why else, given its many failures, 
does it continue to thrive? Critics of the prison recognise these failures as, for 
example, the following: prisons do not diminish crime; detention causes 
recidivism; prison cannot but produce delinquents ± WKDWµRWKHU¶XQQDWXUDODQG
dangerous category of existence.47 
 
The reason that Foucault describes the specification of a category of 
delinquency as the success of the prison is because this type of illegality ± 
supervised, disarmed and concentrated ± is directly useful and advantageous 
from a political point of view. Delinquency makes it possible to supervise a 
UHODWLYHO\ VPDOO DQG LGHQWLILDEOH JURXS 0RUHRYHU GHOLQTXHQF\ µPDNHV LW
possible to supervise, through the delinquents, the whole social field¶48 In 
RWKHUZRUGVGHOLQTXHQF\IXQFWLRQVDVDµSROLWLFDOREVHUYDWRU\¶49 through which 
it is possible to regulate the behaviours of other groups within society. The 
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police-prison-delinquency circuit, in FouFDXOW¶V H[DPSOH IXQFWLRQV LQ DQ
uninterrupted and regulatory fashion. To summarise, Foucault was describing 
how disciplinary power operates as a power of normalisation, to produce 
knowledge (of individuals, or groups of individuals) in society ± it is this 
knowledge that is useful. 
 
In a similar way, in his studies on the history of sexuality, Foucault describes 
WKH RSHUDWLRQ RI GLVFLSOLQH WR FUHDWH WKH FDWHJRU\ RI µSHUYHUVLRQV¶ ZLWKLQ WKH
discourse on sex in eighteenth century Western societies. Perversions were 
GHWHUPLQHG E\ µWKH RUGHU RI GHVLUHV¶50 one of two Western systems for 
governing sex ± the other being the law of marriage. The emergence of these 
GHYLDQW VH[XDOLWLHV GLG QRW UHSUHVHQW LQ )RXFDXOW¶V DQDO\VLV VR PXFK DQ
H[FOXVLRQ DV D QHZ µPHGLFR-VH[XDO¶51 UHJLPH WKDW UHSUHVHQWHG D µQHZ
VSHFLILFDWLRQ RI LQGLYLGXDOV¶52 For example, Foucault contemplates how the 
nineteenth century homosexual became a personage, a species, and everything 
that went into his personage was defined by his sexuality. In other words, the 
machinery of this type of power that disciplines was not to suppress the 
KRPRVH[XDOEXWWRJLYHWKHFDWHJRU\DµSHUPDQHQWDQGYLVLEOHUHDOLW\¶53 
 
The steady recognition of these categories ± i.e., delinquency, perversions ± 
was only possible due to one, often unacknowledged, event: the proliferation of 
discourses on punishment and sexuality respectively. In The History of 
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Sexuality )RXFDXOW LQWURGXFHV WKH LGHD RI DQ µLQFLWHPHQW WR GLVFRXUVH¶54 He 
GHVFULEHVKRZFRQWUDU\WRWKHµUHSUHVVLYHK\SRWKHVLV¶ZKLFKSURSRVHGWKDWWKH
seventeenth century was the age of sexual repression, there was in fact a 
PXOWLSOLFDWLRQRIGLVFRXUVHVRQVH[µDQLQFLWHPHQWWRVSHDNDERXWLWDQGWRGR
so more and more; a determination on the part of the agencies of power to hear 
it spoken about and to cause it to speak through explicit articulation and 
HQGOHVVO\ DFFXPXODWHG GHWDLO¶55 He describes how power operated in such a 
way that the discourse on sex became essential$QGLWZDVWDONHGDERXWµLQWKH
form of analysis, stocktaking, classification, specification, of quantitative or 
FDXVDOVWXGLHV¶56  
 
What occurred during this period of the multiplication of discourses on 
VH[XDOLW\ZDVWKHWUDQVIRUPDWLRQRIWKHNQRZOHGJHDERXWVH[LQWRDµVFLHQFHRI
VH[XDOLW\¶57 One of the great innovations in the techniques of power in the 
HLJKWHHQWK FHQWXU\ ZDV WKH HPHUJHQFH RI µSRSXODWLRQ¶ DV DQ HFRQRPLF DQG
political problem. Population was one of the centres that began to produce 
discourses on sex in the eighteenth and nineteenth centuries.58 To explain 
IXUWKHUJRYHUQPHQWVEHFDPHFRQFHUQHGQRWMXVWZLWKVXEMHFWVRUHYHQµSHRSOH¶
EXWZLWK µSRSXODWLRQ¶± LHZLWK µVSHFLILFSKHQRPHQDDQGSHFXOLDUYDULDEOHV
birth and death rates, life expectancy, fertility, state of health, frequency of 
LOOQHVV SDWWHUQV RI GLHW DQG KDELWDWLRQ¶59 7KLV VKLIW LQ )RXFDXOW¶V ODWHU ZRUN
IURP WKH VXEMHFW DQG WKH ERG\ WR µSRSXODWLRQ¶ LV D SDUWLFXODUO\ LQWHUHVWLQJ
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feature in the development of his notion of disciplinary power, not least 
because it makes his methodology more readily applicable to other analyses 
that examine the distribution of individuals in a particular (political) space ± 
such as, in this thesis, to the FRA of the EU. 
 
Similarly, in his study of the prison and punishment, a multiplication and 
transformation in the discourse on punishment took place ± one that, as I have 
described above, removed punishment as a spectacle. What is interesting is 
how this transformation took place. How is it that punishment came to target 
the soul and not the body? How is it that the discourse on sex became essential, 
bringing with it perversions and a scientific connotation? Moreover, why do 
we tend to ignore these transformations? With respect to the disappearance of 
torture as punishment, perhaps we too readily associate the development with a 
SURFHVV RI µKXPDQL]DWLRQ¶ WKDW WKHQ UHPRYHV WKH QHHG DQG GHVLUH IRU IXUWKHU
analysis.60 :H DVVRFLDWH WKH HYROXWLRQ ZLWK µSURJUHVV¶ UDWKHU WKDQ ZLWK
techniques of normalisation and control.61 The Foucauldian message is, 
instead, to question these processes, which function as the machinery of 
disciplinary power. 
 
VIII. µDISCIPLINE AND MONITOR¶ 
 
,QRZWXUQWRXQFRYHULQJWKHZRUNLQJVRIGLVFLSOLQDU\SRZHUZLWKLQWKH)5$¶V
processes. In the first instance, the relations of disciplinary power have led to a 
multiplication of discourse on fundamental rights. We already know this and 
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have been over the details of this multiplication in previous chapters. So far in 
this chapter I have described how ± according to the institutional and academic 
literature ± WKH )5$ H[HUFLVHV µREVHUYDWRU\ PRQLWRULQJ¶ DFFRUGLQJ WR WKH
&RPPLVVLRQ SURYLGHV µDVVLVWDQFH DQG H[SHUWLVH¶ UHODWLQJ WR IXQGDPHQWDO
ULJKWVSHUWKH5HJXODWLRQRURIIHUVµFROOHFWLYHOHDUQLQJ¶DQGµJXLGDQFH¶VD\V
de Schutter). I now explain how these processes are in fact a type of 
µPRQLWRULQJ¶ XQGHUVWRRG DV µVXUYHLOODQFH¶ , WKHUHE\ VXJJHVW WKDW IHDWXUHV RI
panopticism are identifiable in how the FRA operates and also identify the 
power of normalisation that is inherent in these features. I further discuss the 
implications that this has for the FRA and its rights discourse. 
 
A. Panopticism and the FRA 
$V,KDYHVKRZQWKHSDQRSWLFRQLVGHVFULEHGLQ)RXFDXOW¶VDQDO\VLVDVµDJUHDW
QHZ LQVWUXPHQW RI JRYHUQPHQW¶ WKDW LV µDSSOLFDEOH WR DOO establishments 
ZKDWVRHYHU¶62 $FFRUGLQJ WR )RXFDXOW¶V LQWHUSUHWDWLRQ WKH SDQRSWLF VFKHPD
could be applied to a range of institutions ± prisons, schools, etc. I propose that 
it can also be applied to the FRA. The FRA is a particular analytical space, 
encloVXUHRU IXQFWLRQDO VLWH LQZKLFKGLVFLSOLQDU\SRZHURSHUDWHVYLD µtactics, 
WHFKQLTXHV DQG IXQFWLRQLQJV¶63 These are visible at the level of its structure, 
working methods and products.  Structurally, the Agency operates through 
nodes of experts at the EU and national level. Its output and working methods 
entail gathering data and information in the form of, most importantly, the 
three main publications examined in the last chapter: the annual reports, the 
thematic reports (e.g., the Homophobia Report) and the survey (i.e., EU-
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MIDIS). I examine how the latter two are ideal representations of panopticism. 
I look especially at the following three features of the panoptic model: first, the 
code of conduct within the models; second, the role of the supervisor in the 
tower; and third, the target of disciplinary power.   
 
First, the code of conduct within the FRA model is not correct (as opposed to 
criminal) behaviour (as it was in the panoptic schema of the prison) but 
(respecting, protecting and upholding) human rights. Human rights is the 
discourse which is operating via disciplinary power. The code locates its 
meaning and mandate in the Charter and Article 6(1) TEU (as per the 
Regulation, in recital 2 and 9). As a code of conduct, rights discourse is 
associated with progress. Because of this, we do not question the multiplication 
LQ WKH ULJKWV GLVFRXUVH RI WKH )5$ RU WKH LQFUHDVH LQ WKH )5$¶V RXWSXW IRU
example, why a survey on minorities and discrimination needs to be conducted, 
and/or how), since we associate the evolution with progress rather than with 
strategies of normalisation. We accept the code of conduct and the need for 
PRUHDQGEHWWHUKXPDQULJKWVGDWDEHFDXVHWKLVDVWKH)5$¶V'LUHFWRUWHOOVXV
µZLOOKHOSXVWREHWWHUXQGHUVWDQGZKDWLVQHHGHGWRchange the situation for the 
better¶64 
 
Second, the role of the supervisor is interesting. The supervisor is, within the 
panoptic model, situated within a central tower. In the FRA model, there is no 
equivalent tower, nor a resultant, single authoritative figure because this model 
does not resemble a top-down administration of authority but, rather, a 
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complex web of networks that operate in a way that conceals the exercise of 
SRZHU7KLVVWUXFWXUHLV WKXVPXFKPRUHFRPSOH[WKDQ)RXFDXOW¶VPRGHORIa 
central tower surrounded by cells; the same principle applies, however. Were 
there a tower in the FRA model, it would have to consist of all the experts that 
make up the structure of the FRA at both the EU and national levels: for 
instance, the Director, the Management Board, the Executive Board, the 
Scientific Committee, and the RAXEN and FRALEX networks. It would also 
FRQWDLQ WKH µRWKHU DFWRUV¶ ZLWK ZKLFK WKH )5$ ZRUNV VLQFH WKHVH DFWRUV
cooperate with the FRA and aid it in its task of providing assistance and 
expertise65 ± i.e., organisations at the Member State level (i.e., National Liaison 
Officers, NHRIs), organisations at the international level (e.g., the OSCE, the 
UN), the Council of Europe,66 NGOs and other civil society organisations. 
However, the complexity of the FRA structure makes drawing this parallel 
between the two models awkward. It does, on the other hand, lead to an 
LPSRUWDQW GLVFRYHU\ WKDW GHYHORSLQJ RQ )RXFDXOW¶V LQWHUSUHWDWLRQ RI WKH
panoptic schema, it is not necessary even to label a supervisor. It does not 
PDWWHU LQRWKHU ZRUGV ZKHWKHU WKHUH LV µD¶ VLQJOH LGHQWLILDEOH VXSHUYLVRU RU
supervising body/ies, in the tower or that there is no µFHQWUH¶RISRZHU± since 
the central premise is that disciplinary power operates within the model 
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regardless. The principle that explains this is panopticism, rather than the 
panopticon per se.  
 
We can see panopticism at work in the EU-MIDIS survey and in the 
Homophobia Report. These products require a permanent and constant 
observation of the fundamental rights situation (which is not lessened by the 
limitation that the FRA can only observe where the Member State is applying 
EU law and within the boundaries of the MAF). Through both the survey and 
the homophobia studies the Member States are being observed. Because of 
how intricate and multifarious the expert networks of the FRA are (as 
GHVFULEHG LQ &KDSWHU  WKHVH QHWZRUNV H[LVW DW WKH (8 QDWLRQDO DQG µRWKHU¶
levels), this surveillance is invisible as well as constant. The thematic reports 
and the survey can, moreover, be conceptualised as tools of collective learning 
and guidance since, for instance, they highlight examples of good practice and 
FRQWDLQWKH)5$¶VRSLQLRQVRQZKDWIXUWKHUDFWLRQFDQEHWDNHQDWWKHQDWLRQDO
and Community levels. This collective learning and guidance is, effectively, 
surveillance. The Member States are being observed by experts. Moreover, it is 
not only the Member States that are observed but also the Union citizens and 
the other actors with which the FRA cooperates, for example NGOs. Through 
this observation, a knowledge is gathered about these subjects: in terms of the 
Member State, a knowledge of the national human rights situation is acquired 
through observation, for example the FRA discovers whether there is an 
equality body present within the Member State (as seen through the collection 
of information and data for the annual and thematic reports). In terms of the 
citizen, the FRA acquires a knowledge about their experiences of 
 178 
discrimination (as seen through the survey). This knowledge becomes a means 
of disciplining the society of the EU and thus a guarantee of order ± I explain 
further, below. Not only this but the Member States and citizens observe each 
other and thereby educate each other on the situation of human rights within 
their territories, identifying and disseminating best practice.  
 
A central feature of panopticism, therefore, is that the power relation is self-
reinforcing. It operates in a similar way to the confession: through the penal 
confession, the accused himself took part in the ritual of producing penal truth 
± admitting that the crime took place, that he committed it and thereby 
supporting the operation of punishment.67 In this spirit, the Member States of 
WKH(8µFRQIHVV¶E\RSHQLQJ WKHPVHOYHVXS WR scrutiny under the eyes of the 
experts and by accepting the terms of scrutiny (agreeing to the FRA and the 
standard of the Charter). The same is true of the Union citizens, and indeed of 
the other actors. The observation of the citizen can be illustrated using the EU-
MIDIS survey.68 The individuals approached by the FRA for the purposes of 
collecting data for the survey accept the terms of the rights discourse which the 
FRA sets. The individual responds to pre-determined questions that ask for a 
limited, and often prompted, response. For example, one of the questions in the 
VXUYH\ TXHVWLRQQDLUH RQ H[SHULHQFHV RI FULPH DVNV µ'R \RX WKLQN >WKLV
incident/any of these incidents] in the last 12 months happened partly or 
completely because of your immigrant/minRULW\EDFNJURXQG"¶69 This question 
                                                 
67
 Foucault (n 21) 38-9. 
68
 I come back to the other actors of the FRA in Chapter 7, where I examine their involvement 
LQWKH)5$¶VULJKWVGLVFRXUVHIURPDJRYHUQPHQWDOLW\SHUVSHFWLYH 
69
 European Union Agency for Fundamental Rights (FRA), µ(8-MIDIS European Union 
0LQRULWLHVDQG'LVFULPLQDWLRQ6XUYH\4XHVWLRQQDLUH¶ 
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SURPSWVWKHUHVSRQGHQWWRDVVXPHWKHLGHQWLW\RIµLPPLJUDQWPLQRULW\¶,WDOVR
encourages the idea that certain experiences of crime are linked to these 
identities. The FRA also sets the terms of the rights discourse by defining the 
key terms it uses. The questionnaire, therefore, when asking about 
GLVFULPLQDWLRQ LQ JHQHUDO JLYHV D GHILQLWLRQ RI GLVFULPLQDWLRQ µ%\
discrimination we mean when someone is treated less favourably that others 
because of a specific personal feature, such as age, gender or minority 
EDFNJURXQG¶70 In this way, the Member States and their citizens take part in 
producing the rights discourse of the FRA. This discourse in turn becomes the 
µWUXWK¶DERXWKXPDQULJKWVLQWKH(8DVLWZLOObe recounted by the FRA. The 
ritual of the confession is thus self-disciplining. The Member States and 
citizens are also reinforcing the normalising power of discipline. This is the 
triumph of disciplinary power, operating as panopticism: to function as an 
automatic, permanent, invisible and self-disciplining power. 
 
In terms of the third feature of panopticism, the target of disciplinary power is 
WKHUHIRUHQRW OLWHUDOO\ µWKHERG\¶EXWD VOLJKWO\GLIIHUHQW VXEMHFW LV µVXEMHFWHG
XVHG WUDQVIRUPHG DQG LPSURYHG¶71 the Member State and the citizen. The 
other actors with which the FRA has a relation of cooperation and, to a lesser 
extent, the Union institutions are also targets. The institutions are referred to as 
µWR D OHVVHU H[WHQW¶ VLQFH WKH&RPPLVVLRQ LQSDUWLFXODU LV KHDYLly involved in 
the structural and working methods of the FRA.72 The Member States are, 
WKHUHIRUHZLWKLQWKHFHOOVVXUURXQGLQJWKHFHQWUDOWRZHUZKLFKUHVHPEOHµVPDOO
                                                                                                                                 
<http://fra.europa.eu/fraWebsite/products/publications_reports/pub_eu-midis_en.htm>  
accessed 24 April 2009. 
70
 Ibid 4. 
71
 Foucault (n 21) 136. 
72
 See Chapter 4, Part IV for details. 
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WKHDWUHV¶73 ± an image that evokes their visibility and the extent to which they 
are under a constant and automatic surveillance from the experts, each other 
and relevant stakeholders. This continuous observation is invisible to the extent 
that is not intrusive. (It is not invisible in the sense that transparency is risked 
and we cannot know who these experts are and when they are producing these 
reports; this information is available.) Detail and a knowledge about the 
subject, the Member State (and the human rights situation therein) and the 
citizen, is the machinery of disciplinary power.  
 
Disciplinary power targets the Member States and citizens in two ways: it 
FUHDWHVRQWKHRQHKDQGDFDWHJRU\RIµYLFWLP¶RIKXPDQULJKWVYLRODWLRQDQG
simultaneously and on the other hand, it creates a safe and secure space 
µ(XURSH¶ IRU WKRVHZKRDUHQRWvictims. For instance, the results of the EU-
0,',6VXUYH\FOHDUO\LGHQWLI\GLVFULPLQDWLRQDJDLQVWµPLQRULWLHV¶74 The citizen 
EHORQJLQJWRDµPLQRULW\¶LVWKHUHIRUHFDWHJRULVHGDVµYLFWLP¶0RUHRYHURIDOO
the minority groups surveyed, the Roma emerge as the group most vulnerable 
to discrimination.75 7KH5RPDDUHWKHUHIRUHFDWHJRULVHGDVµWKHPRVWYXOQHUDEOH
YLFWLPV¶ LQ WKLV GLVFRXUVH 7KH )5$¶V 'LUHFWRU LQ D VSHHFK IRU D SUHVV
conference on the latest results of the survey, paints a vivid scene. He tells how 
he asked the FRA statisticians to draw up a picture of the experience of the 
                                                 
73
 Foucault (n 21) 200. 
74
 European Union Agency for Fundamental Rights (FRA), µ(8-MIDIS European Union 
Minorities and Discrimination Survey: Technical Report: Methodology, Sampling and 
)LHOGZRUN¶ 
<http://fra.europa.eu/fraWebsite/products/publications_reports/pub_eu-midis_en.htm> 
accessed 24 April 2009, highlights that the labels used for the groups that were sampled are: 
µLPPLJUDQWV¶µHWKQLFPLQRULWLHV¶DQGµQDWLRQDOPLQRULWLHV¶ 
75
 European Union Agency for Fundamental Rights (FRA), µ(8-MIDIS European Union 
0LQRULWLHVDQG'LVFULPLQDWLRQ6XUYH\'DWDLQ)RFXV5HSRUW7KH5RPD¶
<http://fra.europa.eu/fraWebsite/products/publications_reports/pub_eu-midis_en.htm> 
accessed 24 April 2009. 
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µDYHUDJH5RPDSHUVRQ¶ZLWKUDFLVP+HWKHQGHVFULEHGµWKLVLVKRZWKHSDVW
months would have been for you, if you had been born a Roma in one of the 
EU countries we surveyeG¶DQGOLVWHGDQXPEHURIVWDWLVWLFVIRULQVWDQFHµ\RX
ZRXOGKDYHEHHQGLVFULPLQDWHGDJDLQVW WLPHV¶ µWKHVH LQFLGHQWVZRXOGKDYH
most likely happened when you were looking for work or at a shop, or being 
GHQLHGVHUYLFHLQDUHVWDXUDQWFDIpRUEDU¶µyou would not have reported these 
incidents to any organisation because you felt that nothing would have changed 
E\ UHSRUWLQJ RU EHFDXVH \RX GLG QRW NQRZ KRZ RU ZKHUH WR UHSRUW¶ µLQ
addition, you would have been a victim of 1 in-person crime in the past 12 
PRQWKV¶6LPLODUO\WKH+RPRSKRELD5HSRUWFUHDWHVDQRWKHUFDWHJRU\RIYLFWLP
WKH /*%7 YLFWLP 7KH 6HFRQG 3DUW RI WKH 5HSRUW RQ µ7KH 6RFLDO 6LWXDWLRQ¶
SURGXFHV VWDWLVWLFV WR VKRZ WKDW µ>K@RPRSKRELF VWDWHPHQWV E\ SROLWLFDO DQG
religious figures appear in the media. In such statements, LGBT persons are 
often depicted as unnatural, diseased, deviant, linked to crime, immoral or 
VRFLDOO\GHVWDELOLVLQJ¶76  
 
These categories of victim ± WKHµPLQRULW\FLWL]HQ¶WKHµ5RPD¶DQGWKHµ/*%7
SHUVRQ¶ ± are created as a result of panopticism. The creation of the victim 
FDWHJRU\ LV LQWHUHVWLQJ EHFDXVH VLPLODUO\ WR WKH FDWHJRU\ RI µGHOLQTXHQF\¶
which Foucault described in his studies on the prison, it is politically useful. 
The victim creates a category against which the rest of the society can define 
LWVHOI DQG PDNHV LW SRVVLEOH WR VXSHUYLVH µWKH ZKROH VRFLDO ILHOG¶ 7KDW LV LW
makes it possible to regulate, or discipline, the society of the EU by painting a 
                                                 
76
 (XURSHDQ8QLRQ$JHQF\IRU)XQGDPHQWDO5LJKWV)5$µ+RPRSKRELDDQG'LVFULPLQDWLRQ
on the Grounds of Sexual Orientation in the EU Member StatHV3DUW,,7KH6RFLDO6LWXDWLRQ¶
31 March 2009, 11 
<http://fra.europa.eu/fraWebsite/products/publications_reports/pub_cr_homophobia_p2_0309_
en.htm> accessed 24 April 2009.  
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µYLVLRQ RI D (XURSHDQ 8QLRQ ZKHUH DOO PHPEHUV RI VRFLHW\ DUH treated with 
respect, where they can access their right to equality, and where they can feel 
safe¶77 in opposition to the victim label. A safe and secure, victim-less society 
IRUDOOLVWKHSURPLVHRIWKH)5$¶VULJKWVGLVFRXUVH± and this promise is reliant 
on the victim category and its constant production. 
 
B. Discipline and Normalisation 
Disciplinary power, as it operates via surveillance, or panopticism, is a 
normalising power. A number of norms are produced in relation to the panoptic 
schema of the FRA. First, the norm of the FRA, and by implication the EU, as 
a promoter and protector of human rights. Second, the norm of the space of the 
EU as safe and secure. Third, the safe society is produced in opposition to 
VRPHWKLQJWRWKDWZKLFKLVµRWKHU¶WKHµDEQRUPDO¶,Q)RXFDXOW¶VVWXGLHVRIWKH
SULVRQ DQG RI VH[XDOLW\ ZKLFK , KDYH IRFXVHG RQ WKH µDEQRUPDO¶ ZDV WKH
delinquent or the pervert. Disciplinary power operated, he explained, so as to 
create politically useful illegalities: delinquency and perversions ± against 
which to discipline society and in opposition to which society came to want to 
GLVFLSOLQHLWVHOI$VLPLODUSROLWLFDOO\XVHIXOFDWHJRU\RIDW\SHRIµGHOLQTXHQF\¶
KDV EHHQ FUHDWHG LQ WKH (8¶V ULJKWV GLVFRXUVH WKH µYLFWLP¶ RI KXPDQ ULJKWV
violation, or discrimination. There is, in addition, a fourth category that 
FRPSDUHVWRµGHOLQTXHQF\¶WKHYLRODWRURIKXPDQULJKWV 
 
The need for a monitoring mechanism (and the stimulus for a NIE) was 
recognised by the European Parliament in 2000 following the entry of the far-
                                                 
77
 (n 64) 5. Emphasis added. 
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right Freedom Party into the Austrian government, the views of which Party 
were considered by some to call into question the respect for common 
European values, such as the rights of immigrants and minorities. Austria was 
thus labellHG WKH µGHOLQTXHQW¶ VWDWH DQG WKH LVVXH RI ZKHWKHU $UWLFOH  7(8
ought to be enforced arose. In their speeches at the opening ceremony of the 
FRA in March 2007, neither the Federal Chancellor of Austria nor its Foreign 
Minister78 made reference to the previous dark time of 2000, indicating that the 
ODEHO RI µGHOLQTXHQW¶ QHHG QRW EH SHUPDQHQW 7KH FDWHJRU\ RI WKH GHOLQTXHQW
was nevertheless firmly established in the discourse by these past events and 
delinquency is that which is to be avoided.  
 
Recent events LQ$XVWULDVXJJHVWWKDWWKHµGHOLQTXHQW¶PD\EHWKUHDWHQLQJWRUH-
RIIHQG ,Q WKH OHJLVODWLYH HOHFWLRQVKHOGRQ6HSWHPEHU WKH FRXQWU\¶V
two far-right parties succeeded in taking a total of 29 percent of the vote 
between them.79 A BBC correspondent FRPPHQWHGµWKHUHVXUJHQWIDUULJKWFDQ
be attributed to a mixture of anti-European sentiment, some anti-immigrant 
positions and a general sense of discontent with the two traditional centrist 
SDUWLHV¶80 7KH UHVSRQVH RI WKH DEVWUDFW µWRZHU¶ ± i.e., the national level 
networks of experts of the FRA, the NHRIs, NGOs, etc. ± will be fascinating to 
                                                 
78
 Respectively, Alfred Gusenbauer and Ursula Plassnik. 
79
 The more popular Freedom Party and the Alliance for the Future of Austria ± data obtained 
from BBC News < http://news.bbc.co.uk/2/hi/europe/7641563.stm> accessed 6 October 2008 
DQGµ)DU5LJKW*DLQVLQ$XVWULD¶BBC News  
< http://newsvote.bbc.co.uk/mpapps/pagetools/print/news.bbc.co.uk/2/hi/europe/7639805.stm> 
accessed 6 October 2008. 
80
 µ)DU5LJKW*DLQVLQ$XVWULD¶BBC News 
<http://newsvote.bbc.co.uk/mpapps/pagetools/print/news.bbc.co.uk/2/hi/europe/7639805.stm> 
accessed 6 October 2006. See also D &HVDUDQLµ7KH/LPLWVRI)UHH6SHHFK¶The Guardian 
(London 3 October 2008) 
KWWSZZZJXDUGLDQFRXNFRPPHQWLVIUHHRFWUDFHDXVWULD!0*DYHQGDµ$XVWULD¶V
)UDJLOH0LGGOH¶The Guardian (London 30 September 2008) 
<http://www.guardian.co.uk/commentisfree/2008/sep/30/austria.thefarright> accessed 6 
October 2008. 
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witness. Moreover, it is interesting to note that the FRA is now housed in 
Vienna.81 $FFRUGLQJ WR WKLV DUUDQJHPHQW WKH µWRZHU¶ FDQ PRQLWRU WKH
delinquent state most closely and most intensely ± placing it under a constant, 
invisible and permanent inspection and at the same time setting an example to 
other potential offenders. Such close observation is the ultimate guarantee of 
discipline and order. 
 
Thus, disciplinary power operates at the level of the FRA as a constant and 
automatic surveillance (panopticism) that functions by being able to develop a 
knowledge about its subject (i.e., the Member States and the citizens of the 
EU). It is a normalising power that reinfoUFHV WKH QRUP RI µWKH )5$ DV D
SURPRWHU DQG SURWHFWRU RI KXPDQ ULJKWV¶ WKH QRUP RI µWKH (8 DV D VDIH DQG
VHFXUH VRFLHW\¶ WKH µYLFWLP¶ RI GLVFULPLQDWLRQ DQG WKH µYLRODWRU RI KXPDQ
ULJKWV¶ 
 
IX. CONCLUSION 
 
7KLVFKDSWHUKDVVRXJKWWRH[DPLQHWKHµPRQLWRULQJ¶Iunction of the FRA under 
D )RXFDXOGLDQ OHQV XVLQJ WKH WRRO RI µGLVFLSOLQH¶ ,W KDV XQUDYHOOHG WKH
LQVWLWXWLRQDODQGDFDGHPLFGLVFRXUVHRQWKH)5$WRVKRZWKDWµPRQLWRULQJ¶ZDV
QRWHYHUFRQVLGHUHGPRQLWRULQJµLQWKHOHJDOVHQVHRIWKHWHUP¶5DWKHULWZDV
XQGHUVWRRG DV µREVHUYDWRU\ PRQLWRULQJ¶ DQG KDV QRZ EHHQ UHSODFHG E\
µDVVLVWDQFH DQG H[SHUWLVH¶ RU µFROOHFWLYH OHDUQLQJ DQG JXLGDQFH¶ , KDYH
considered the Foucauldian implications of these terms to reveal how the 
                                                 
81
 This was the old home of the EUMC.  
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)5$¶VFXUUHQWUROHUHYHDOVSURFHVVHVRIsurveillance. An understanding of the 
)5$¶VUROHDVVXUYHLOODQFHKLJKOLJKWVWKHQDWXUHRIWKH)5$¶VULJKWVGLVFRXUVH
as a disciplinary and normalising discourse. I have, therefore, tried to 
HPSKDVLVH WKDW WKH µPRQLWRULQJ¶ VXUYHLOODQFH IXQFWLRQ RI WKH )5$ is 
important and on-going; it should not be overlooked simply because it has been 
rephrased in the Regulation and in academic literature. 
 
7KH )5$¶V GLVFLSOLQDU\ DQG QRUPDOLVLQJ GLVFRXUVH UHJXODWHV WKURXJK
surveillance tactics, as manifested in, for example, the EU-MIDIS survey and 
the Homophobia Report. The FRA therefore displays features of panopticism. 
The code of conduct within this panoptic model is human rights, which acts as 
a disciplinary discourse. Panopticism operates even in the absence of a centre 
RISRZHUµD¶VXSHUYLVRUPHDQLQJWKDWWKHQDWXUHRIWKLVGLVFLSOLQDU\GLVFRXUVH
is self-perpetuating. The targets of this disciplinary discourse are the Member 
States, the citizens of the EU and other bodies of the Agency. In this chapter I 
have explored the Member States and citizens as targets (the other bodies will 
EH H[SORUHG LQ &KDSWHU  ZKHUH , ZLOO DOVR UHWXUQ WR WKH LQGLYLGXDO FLWL]HQ¶V
UROH LQ WKH )5$¶V ULJKWV GLVFRXUVH 0RUHRYHU D IXUWKHU LPSOLFDWLRQ RI D
Foucauldian understanding of the F5$¶V DGYLVRU\ UROH LV UHFRJQLVLQJ WKH
normalising power of rights as a disciplinary discourse. The normalisation is 
fourfold: the identity of the FRA as a promoter and protector of human rights is 
normalised, as is the understanding of the EU as a safe and secure society. The 
categories of the victim of discrimination and of the violator of human rights 
are also normalised.  
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This analysis can be taken further by examining power as governmentality. It is 
crucial to understand that disciplinary power is part of a governmentality 
perspective. Governmentality takes the analysis of power relations further by 
making more visible the tactics and technologies via which the FRA operates 
and understanding these not only as disciplinary but as exercising a form of 
government. Further, governmentality allows for more speculation on the role 
RIWKHLQGLYLGXDOFLWL]HQDQGRWKHUDFWRUVLQWKH)5$¶VULJKWVGLVFRXUVHYLHZLQJ
them as essential to the workings of the power relations in the discourse. 
Governmentality also reinforces and expands the implications of a Foucauldian 
FULWLTXHRI WKH)5$¶VULJKWVGLVFRXUVHZKLFK WKLVFKDSWHUKDVEURXJKW WR OLJKW
(i.e., the normalising processes that are occurring through the operation of 
disciplinary power). For instance, governmentality expands these beyond the 
regulation of groups of individuals ± IRU H[DPSOH µPLQRULWLHV¶ ± to the 
population of the EU as a whole. I go on now to examine the FRA from the 
perspective of power as government, in Chapters 6 and 7.
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6 
Governance as Governmentality 
 
 
I. INTRODUCTION 
 
,Q WKH SUHYLRXV FKDSWHU , GHVFULEHG KRZ WKH )5$¶V UROH RI SURYLGLQJ
µDVVLVWDQFH DQGH[SHUWLVH¶ WR WKH0HPEHU6WDWHV8QLRQ LQVWLWXWLRQV DQGRWKHU
bodies can be summed up as an advisory role. I used a Foucauldian analysis 
based on disciplinary power to demonstrate that the advisory role shows 
characteristics of surveillance ± a type of monitoring which has Foucauldian 
connotations. This, I explained, is interesting because it reveals that the rights 
discourse of the FRA is a disciplinary and normalising discourse. Chapter 6 
WDNHV WKLV DQDO\VLV IXUWKHU , LOOXVWUDWH WKDW WKH )5$¶V DGYLVRU\ UROH LV
increasingly referred to as guidance and collective learning, and that these 
functions are defining features of (new modes of) governance. This chapter is, 
therefore, concerned with examining the FRA and its rights discourse in the 
FRQWH[WRIWKH(8¶VJRYHUQDQFHGLVFRXUVHV 
 
The FRA is part of the governance trend that has swept across the EU. The 
FRA, because it is an agency, is a governance structure. It has not, as the last 
two chapters have shown, been conceived as a traditional human rights 
monitoring body and because of the increased focus on its governance-related 
functions, it is important to examine the FRA from the point of view of 
governance discourses. I critically examine certain governance-related features 
of the FRA, namely: the presence of actors, experts and the role of statistics in 
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data collection. Using a governmentality perspective, I show that these 
governance features of the FRA are features of governmentality. In other 
words I highlight that, rather than being part of no more than apolitical 
processes of governance WKH )5$¶V ULJKWV GLVFRXUVH GLVSOD\V SUREOHPDWLF
operations of power as governmentality. A governmentality critique therefore 
VKRZVWKDWWKH)5$¶VULJKWVGLVFRXUVHLVDGLVFRXUVHRIJRYHUQPHQWDOLW\7KLV
is important because it furthers the claims made in the previous chapter as to 
WKH QRUPDOLVLQJ SRZHU RI WKH )5$¶V ULJKWV GLVFRXUVH HPSKDVLVLQJ WKDW D
governmentality analysis reveals more and deeper insights into the nature of 
this discourse. The implications of a governmentality perspective are that it 
LOOXPLQDWHV SURFHVVHV RI ERWK µJRYHUQLQJ ULJKWV¶ WKH JRYHUQLQJ RI ULJKWV
GLVFRXUVHDQG µJRYHUQLQJ WKURXJK ULJKWV¶ WKHFDSDFLW\RI ULJKWVGLVFRXUVH WR
govern).  
 
This chapter therefore has two objectives: first, to describe the significance of 
governance talk in the EU and to substantiate how the FRA, as a rights agency, 
fits into this discourse. I address this in Part II. Second, to show how certain 
µJRYHUQDQFH¶IHDWXUHVRIWKH)5$± namely the presence of actors, experts and 
the use of statistics ± are actually features of governmentality. I do this in Part 
III, where I also deal with the implications that this KDV IRU WKH)5$¶V ULJKWV
discourse. 
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II. GOVERNANCE TALK 
 
A. New Modes of Governance 
*RYHUQDQFHLQ WRGD\¶V(8LVXQGRXEWHGO\µDIDVKLRQDEOHZRUGZLWKJOLWWHULQJ
FRQQRWDWLRQV¶1 7KHPDQ\YDULDQWVRIJRYHUQDQFH WDON LQFOXGH µQHZPRGHVRI
JRYHUQDQFH¶ µQHZ JRYHUQDQFH¶ µZRUOG JRYHUQDQFH¶ µ(XURSHDQ JRYHUQDQFH¶
DQG µJRRG JRYHUQDQFH¶ 7\SLFDOO\ SKUDVHG LQ WHUPV RI µQHZ PRGHV RI
JRYHUQDQFH¶JRYHUQDQFHWDONLQWKH8QLRQVLJQDOVDPRYHDZD\IURPUHOLDQFH
on hierarchical modes of government (i.e., reliance on the institutions) towards 
more flexible modes, which are seen as better methods of governing.2 In this 
respect, the move towards new governance in the EU reflects a similar pattern 
in domestic and international systems.3 
 
According to Joanne Scott and David Trubek, the features of new governance 
in the EU include power sharing, multi-level integration, decentralisation, 
deliberation, participation, flexibility and knowledge-creation.4 Paul Craig and 
Gráinne de Búrca, in their account of new modes of governance, focus on three 
                                                 
1
 &-RHUJHVµ³(FRQRPLF2UGHU´± ³7HFKQLFDO5HDOLVDWLRQ´± ³7KH+RXURIWKH([HFXWLYH´
Some legal historical observations on the Commission :KLWH3DSHURQ(XURSHDQ*RYHUQDQFH¶
LQ&-HRUJHVHWDOHGVµ0RXQWDLQRU0ROHKLOO"$&ULWLFDO$SSUDLVDORIWKH&RPPLVVLRQ:KLWH
3DSHURQ*RYHUQDQFH¶European University Institute ± Robert Schumann Centre/NYU School 
of Law ± Jean Monnet Centre, 2002) 
<http://www.jeanmonnetprogram.org/papers/01/010601.htm> accessed 15 January 2007. 
2
 1RWHWKDWWKLVWKHVLVUHIHUVRQO\WRµJRYHUQDQFH¶LQDQ(8FRQWH[W([DPLQLQJWKHFRQFHSWRI
µJRYHUQDQFH¶E\H[SORULQJWKHZLGHU$QJOR-American literature is outside the scope of this 
project. 
3
 For example, evidence of this can be found in the UK context of constitutional reform: see 
Secretary of State for Justice and Lord Chancellor, Governance of Britain Green Paper, 3 July 
2007, &P)RUFRPPHQWRQWKHJHQHUDOVXEMHFWPDWWHUVHH-0RULVRQµ0RGHUQLVLQJ
Government and the E-Government Revolution: Technologies of Government and 
7HFKQRORJLHVRI'HPRFUDF\¶LQN Bamforth and P Leyland (eds), Public Law in a Multi-
Layered Constitution (Hart, Oxford 2003) 131. 
4
 -6FRWWDQG'7UXEHNµ0LQGWKH*DS/DZDQG1HZ$SSURDFKHVWR*RYHUQDQFHLQWKH
(XURSHDQ8QLRQ¶European Law Journal 1. 
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examples of new governance instruments and methods:5 WKHµQHZDSSURDFKWR
KDUPRQLVDWLRQ¶WKHµRSHQPHWKRGRIFRRUGLQDWLRQ¶20&DQGDQXPEHURI(8
governance reform initiatives. Within these initiatives they include the 
introduction and elaboration of the subsidiarity and proportionality principles, 
WKHµEHWWHUUHJXODWLRQ¶LQLWLDWLYHDQGWKH:KLWH3DSHURQ(XURSHDQ*RYHUQDQFH6 
(the White Paper). 
 
7KH µEHWWHU UHJXODWLRQ¶ LQLWLDWLYH ZKLFK VWHPPHG IURP WKH JXLGHOLQHV RQ
subsidiarity and proportionality (initially contained in the European Council 
&RQFOXVLRQV DW (GLQEXUJK  IRUPHG SDUW RI WKH &RPPLVVLRQ¶V EURDGHU
governance reform agenda in the late 1990s. It addressed issues such as the 
simplification of the legislative environment, conducting regulatory impact 
assessments and the use of alternatives to regulation. The broader governance 
reform agenda was behind the drafting of the White Paper in 2001, after 
several years of discussion on the need for reform of EU governance. In 2003, 
there followed an Inter-Institutional Agreement between the Commission, 
Council and European Parliament on better law-making.7 This latter document 
discussed the need for greater transparency of formal law-making processes, 
the need for respecting the principles of subsidiarity and proportionality, and 
IRUGHPRFUDF\$VHFWLRQRIWKH$JUHHPHQWIRFXVHGRQµDOWHUQDWLYHPHWKRGVRI
UHJXODWLRQ¶ LQSDUWLFXODU WKHSUDFWLFHVRIµFR-UHJXODWLRQ¶DQGµVHOI-UHJXODWLRQ¶
Co-regulation entrusts the attainment of the objectives of a Community act to 
other parties VXFK DV µHFRQRPLF RSHUDWRUV WKH VRFLDO SDUWQHUV QRQ-
                                                 
5
 P Craig and G de Búrca, EU Law: Text, Cases and Materials (4th edn OUP, Oxford 2008) 
Chapter 5. 
6
 &RPPLVVLRQ(&µ(XURSHDQ*RYHUQDQFH$:KLWH3DSHU¶&20ILQDO-XO\
2001. 
7
 [2003] OJ C 321/01. 
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JRYHUQPHQWDORUJDQLVDWLRQVRUDVVRFLDWLRQV¶ SDUD6HOI-regulation allows 
these other actors the possibility of adopting amongst themselves and for 
themselves common guidelines at the European level (for example and in 
particular, codes of practice or sectoral agreements, para. 22). In what follows, 
I focus on the White Paper rather than the Agreement, given that the White 
3DSHUSURYLGHVµWKHPRVWH[SOLFLWXVHRIJRYHUQDQFHLQWKH(XURSHDQFRQWH[W¶8 
 
B. The White Paper on European Governance 
The White Paper was adopted subsequent to the presentation of the programme 
of the Prodi Commission9 to the European Parliament in February 2000, where 
WKH µSURPRWLRQ RI QHZ IRUPV RI JRYHUQDQFH¶ ZDV LGHQWLILHG DV RQH RI IRXU
strategic objectives. The White Paper has been the stimulus for an extensive 
range of governance-related activity within or attributed to the EU institutional 
structure, including a variety of projects, studies and papers,10 debates and 
speeches,11 and extensive academic contributions.12 I examine, below, what the 
White Paper talks about and why, and situate the FRA in the discussion. 
 
 
                                                 
8
 &0|OOHUVµ(XURSHDQ*RYHUQDQFH0HDQLQJDQG9DOXHRID&RQFHSW¶Common 
Market Law Review 313, 324. Note that the promotion of good governance/global governance 
features in the new Lisbon Treaty (Treaty of Lisbon amending the Treaty on European Union 
and the Treaty establishing the European Community) art 1(24) (proposing new art 10 A(2(h)) 
to be added to the Treaty of European Union) and art 2(28) (proposing new art 16 A(a(1)) to be 
added to the Treaty Establishing the European Community. 
9
 Romano Prodi, President of the European Commission September 1999-October 2004. 
10
 For example: New Modes of Governance Project <http://www.eu-newgov.org/>, European 
Governance Papers <http://www.connex-network.org/eurogov/>, Living Reviews in European 
Governance <http://europeangovernance.livingreviews.org/> accessed January 2007. 
11
 6HHµ*RYHUQDQFH/XQFKWLPH'HEDWHV¶DQGµ2WKHU'RFXPHQWV¶µ6SHHFKHV¶
<http://ec.europa.eu/governance/docs/index_en.htm> accessed 24 January 2007. 
12
 For example: the collection of papers resulting from the symposium: C Jeorges et al (eds), 
µMountain or Molehill? A Critical Appraisal of the Commission White Paper on GoYHUQDQFH¶
(European University Institute ± Robert Schumann Centre/NYU School of Law ± Jean Monnet 
Centre, 2002), available <http://www.jeanmonnetprogram.org/papers/01/010601.htm> 
accessed 15 January 2007; Möllers (n 8); Scott and Trubek (n 4). 
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i. :KDW,V7DONHG$ERXW+RZ7Rµ*RYHUQ%HWWHU¶ 
The White Paper stateVWKRXJKRGGO\LQDIRRWQRWHWKDWµJRYHUQDQFHPHDQV¶
WKH IROORZLQJ µUXOHV SURFHGXUHV DQG EHKDYLRXU WKDW DIIHFW WKH ZD\ LQ ZKLFK
powers are exercised at the European level, and particularly as regards 
openness, participation, accountability, effectiveness and coherence¶13 These 
WHUPV DUH LGHQWLILHG DV WKH µSULQFLSOHV RI good JRYHUQDQFH¶ DQG VR WKH 3DSHU
gives the distinct impression that European governance is good governance. A 
later report of the Commission makes this point explicitly: analysing public 
opinion on the White Paper, it determines the general response to be supportive 
RI WKH µILYH SULQFLSOHV GHILQLWLRQ¶ RI EU governance as good governance.14 
)XUWKHUPRUHDGLFKRWRP\LVGUDZQEHWZHHQµJRRG¶DQGµEDG¶JRYHUQDQFHLQD
report by a working group which pre-GDWHVWKH:KLWH3DSHUµ%DG¶JRYHUQDQFH
RUµDEVHQFHRIJRRGJRYHUQDQFH¶LVHYLGHQFHGDFFRUGLQJWRWKLVUHSRUWLQµRXU
SDUWQHUFRXQWULHVLQWKHGHYHORSLQJZRUOG¶15 7KHVHµRWKHUV¶GRQRWVKDUHLQWKH
kind of positive, progressive governance that the EU promotes.  
 
Progress is implicit in the good governance principles, which in effect provide 
JXLGDQFHRQUHIRUPSURSRVDOVµ5HIRUP¶LVPHDQWLQWKHVHQVHWKDWµZHQHHGWR
govern ourselves better, together¶16 as described by the Commission a year 
afWHUWKH:KLWH3DSHU7RZKRPWKHµZH¶UHIHUVLVXQFOHDUEXWWKHUHLVDGHILQLWH
VHQVHRISURPRWLQJDQµLGHQWLW\ZLWK¶WKH8QLRQµZH¶WKHFLWL]HQVQRWVLPSO\
µZH¶ WKH EXUHDXFUDWV µZH¶ WKH LQVWLWXWLRQV &RQVLGHU IRU D PRPHQW WKH
                                                 
13
 (n 6) 8, footnote 1. Emphasis added. 
14
 Commission (EC), Report from the Commission on European Governance, 2003. 
15
 5HSRUWRIWKH:RUNLQJ*URXSµ6WUHQJWKHQLQJ(XURSH¶V&RQWULEXWLRQWR:RUOG*RYHUQDQFH¶
(Group 5) May 2001, 10.  
16
 &RPPXQLFDWLRQIURPWKH&RPPLVVLRQµ(XURSHDQ*RYHUQDQFH%HWWHU/DZPDNLQJ¶&20
(2002) 275 final, 5 June 2002, 2. 
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following description of tKHUHIRUPRISXQLVKPHQWLQ)RXFDXOW¶VDiscipline and 
PunishWKHUHDUHVLJQLILFDQWSDUDOOHOVZLWKWKH&RPPLVVLRQ¶VDWWLWXGH 
 
µ>5@HIRUP¶ LQ WKH VWULFW VHQVH DV LWZDV IRUPXODWHG LQ WKH WKHRULHVRI
ODZRUDVLWZDVRXWOLQHGLQWKHYDULRXVSURMHFWVZDV«to make of the 
punishment and repression of illegalities a regular function, co-
extensive with society; not to punish less, but to punish better; to 
punish with an attenuated severity perhaps, but in order to punish with 
more universality and necessity; to insert the power to punish more 
deeply into the social body.17 
 
7KH (8¶V REMHFWLYH LV QRW WR JRYHUQ less but to govern better ± meaning to 
ingrain the power to govern more deeply into the social body. A 
governmentality perspective allows us to better analyse how better government 
has been made possible. It encourages us to examine the tactics and practices 
WKDW RSHUDWH XQGHU WKH XPEUHOOD RI µJRYHUQDQFH¶ DQG LW PHDQV ZH FDQ
XQGHUVWDQG WKH YHUE µJRYHUQ¶ DV UHIHUULQJ WR D SURFHVV RI JRYHUQPHQW ZKHUH
government is understood in the Foucauldian sense of the term ± i.e., more 
accurately, as governmentality. 
 
7KH &RPPLVVLRQ LV KRZHYHU SURPRWLQJ WKH PRWWR µJRRG JRYHUQDQFH PHDQV
OHVVJRYHUQPHQW¶18 as evidenced through the White Paper and the website on 
European governance created by the Commission subsequent to the White 
                                                 
17
 M Foucault, Discipline and Punish: The Birth of the Prison (A Sheridan, trs) (Penguin, 
London 1991), 82. Emphasis added. 
18
 N Rose, Powers of Freedom: Reframing Political Thought (CUP, Cambridge 1999) 16.  
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Paper.19 The website has links to various reform proposals, including reports 
RQµEHWWHUUHJXODWLRQ¶DQGµEHWWHUODZPDNLQJ¶7KH(8-VSRQVRUHGµ1HZ0RGHV
RI*RYHUQDQFH3URMHFW¶VXPVXSWKLVXQGHUVWDQGLQJRIµJRYHUQDQFH¶VXFFLQFWO\
DV µJRYHUQDQFH without government¶20 I suggest, to the contrary, that the 
SURFHVVHV ZKLFK WKH &RPPLVVLRQ ODEHOV DV µQHZ JRYHUQDQFH¶ DUH LQ IDFW
SURFHVVHVRIJRYHUQPHQWDOLW\+HUHJRYHUQPHQWDOLW\GHVFULEHVµDZKROHUDQJH
of technologies connecting multiple centres of power within an exercise of 
government that is wider and more complex than that which is contained 
within traditional understandings of the role of government and the nature of 
WKHVWDWH¶21 Thus, what we have iVµOHVVJRYHUQDQFH¶DQGµPRUHJRYHUQPHQW¶22  
 
7KH DGMHFWLYH µQHZ¶ FRPPRQO\ SODFHG LQ IURQW RI JRYHUQDQFH LV PRUHRYHU
questionable. Governance is promoted as a novel concept, a counter-concept to 
government which outshines the outdated-ness of government. However, 
governance and government not only have the same etymological roots but, as 
0|OOHUV KLJKOLJKWV µJRYHUQDQFH GRHV QRW VXEVWLWXWH IRU JRYHUQPHQW UDWKHU LW
complements it. There is no governance without government¶23 Möllers 
encourages us to be sceptical of the governance master-narrative that is 
becoming increasingly dominant because, if not understood within its 
                                                 
19
 <http://ec.europa.eu/governance/index_en.htm> accessed 15 January 2007. 
20
 An integrated project coordinated by the European University Institute and funded by the EU 
under its Sixth Framework Programme, 2004-2008 <http://www.eu-newgov.org/index.asp> 
accessed 26 January 2007. 
21
 Morison (n 3) 131-2. 
22
 C Scott, µ7KH*RYHUQDQFHRIWKH(XURSHDQ8QLRQ7KH3RWHQWLDOIRU0XOWL-/HYHO&RQWURO¶
(2002) 8 European Law Journal 59 makes the point that, simply going on the facts, the 
&RPPLVVLRQ¶VDFWLRQVUHYHDOTXLWHWKHRSSRVLWHWKH&RPPLVVLRQIDYRXUVWKHµ&RPmunity 
PHWKRG¶DQGWKHH[HUFLVHRIKLHUDUFKLFDOSRZHU,WVFRQFHSWRIJRYHUQDQFHIRFXVHVDOPRVW
exclusively, Scott argues, on public institutions exercising legislative and executive power, i.e. 
institutions of government. 
23
 Möllers (n 8) 336. Emphasis added. 
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LQVWLWXWLRQDO FRQWH[W JRYHUQDQFH EHFRPHV D µVHOI-IXOILOOLQJ SURSKHF\¶24 It is 
this kind of scepticism that I am building on.25 I take issue with the notion that 
JRYHUQDQFH LV SURSKHWLF DQG FRQVHTXHQWO\ WKH µQDWXUDO¶ FRXUVH HYHQWV VKRXOG
take; that it is self-IXOILOOLQJ D VRUW RI XQTXHVWLRQDEOH µJRRG¶ WKDW ZH GR QRW
need to interrogate. 
 
Governing better (and not less) is what is implicit in the proposals for reform 
suggested in the White Paper. These are set out under four tidy headings: 
µEHWWHU LQYROYHPHQW¶ µEHWWHU SROLFLHV UHJXODWLRQ DQG GHOLYHU\¶ µWKH (8¶V
FRQWULEXWLRQ WR JOREDO JRYHUQDQFH¶ DQG µUHIRFXVHG SROLWLFDO LQVWLWXWLRQV¶
ThroXJKµEHWWHULQYROYHPHQW¶WKH&RPPLVVLRQUHFRJQLVHVDQHHGWRUHLQIRUFHD
µFXOWXUH RI FRQVXOWDWLRQ DQG RI GLDORJXH¶ EHWZHHQ WKH LQVWLWXWLRQV DQG WKH
8QLRQ¶VFLWL]HQVVRDVWRJHQHUDWHDµVHQVHRIEHORQJLQJ¶ZLWKLQWKH(XURSHDQ
space. The target for reform seems, therefore, to be an entire population one 
PLJKWVD\ZLWKLQDVSHFLILFDUHDDQGDWDVSHFLILFWLPH6HFRQGWKURXJKµEHWWHU
SROLFLHVUHJXODWLRQDQGGHOLYHU\¶WKH&RPPLVVLRQKDYLQJUHFRJQLVHGWKDW(8
policies and legislation are becoming increasingly and unnecessarily complex, 
SURPRWHV µEHWWHU LPSOHPHQWDWLRQ DQG HQIRUFHPHQW¶ RI OHJLVODWLRQ ,W FDOOV IRU
µEHWWHUDQGIDVWHUUHJXODWLRQ¶WRZDUGVLPSURYLQJWKHTXDOLW\HIIHFWLYHQHVVDQG
VLPSOLFLW\ RI UHJXODWRU\ DFWV XVLQJ UHFRJQLVHG µJRYHUQDQFH¶ WHFKQiques 
                                                 
24
 Ibid 319. 
25
 2WKHURSLQLRQVDUHQRWVRWURXEOHGE\WKHFODLPWRµQHZQHVV¶DQGDUHVDWLVILHGWRDQDO\VH
µQHZJRYHUQDQFH¶DVGLIIHUHQWOHYHOVRIGHSDUWXUHIURPWKHµFODVVLFFRPPXQLW\PHWKRG¶
(CCM); Scott and Trubek (n 4) 4-5 identify two categories, one being departures from the 
&&0WKH\FDOOWKLVµQHZold JRYHUQDQFH¶DQGWKHRWKHUEHLQJDOWHUQDWLYHVWR&&0WKHIRXU
new governance methods of: 1) partnership, 2) social dialogue, 3) the Open Method of 
&RRUGLQDWLRQDQGWKHFRQFHSWRIµ(QYLURQPHQWDO3ROLF\,QWHJUDWLRQ¶ 
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including self-regulation, the co-regulation framework and the OMC.26 The 
&RPPLVVLRQDOVRFDOOV IRU WKH µEHWWHU DSSOLFDWLRQRI UXOHV¶ WKURXJK UHJXODWRU\
agencies.  
 
The FRA, though not identified by name in the White Paper, is one such 
regulatory agency.27 Academic comment on the elaborate but cautious role 
which the White Paper gives regulatory agencies incites further curiosity. The 
White Paper states that regulatory agencies ought to have the power to take 
individual decisions on application of regulatory measures, operate with a 
degree of independence and within a clear framework set out by the legislature. 
It then lays out four conditions intended to respect the balance of powers 
EHWZHHQ WKH LQVWLWXWLRQV LQFOXGLQJ WKDW µDJHQFLHV FDQQRWEHJUDQWHGGecision-
making powers in areas in which they would have to arbitrate between 
conflicting public interests, exercise political discretion, or carry out complex 
HFRQRPLFDVVHVVPHQWV¶28 Scott and Trubek note the impossibility of actually 
structuring regulatory agencies in this way given that approximately 50 years 
of experience with independent regulatory bodies in the United States and 
Europe show that arbitrating conflicting interests, exercising discretion and 
carrying out complex economic assessments are vital tasks that ought to be 
                                                 
26
 Ibid6HHDOVR%/DQJHDQG1$OH[LDGRXµ1HZ)RUPVRI(XURSHDQ8QLRQ*RYHUQDQFHLQWKH
Education Sector? A Preliminary Analysis of the Open Method of Co-RUGLQDWLRQ¶ (2007) 6 
European Educational Research Journal 321. 
27
 The Commission LGHQWLILHVWZRPDLQFDWHJRULHVRIDJHQFLHVLQLWV&RPPXQLFDWLRQµ7KH
2SHUDWLQJ)UDPHZRUNIRUWKH(XURSHDQ5HJXODWRU\$JHQFLHV¶&20ILQDO
'HFHPEHUµH[HFXWLYH¶DQGµUHJXODWRU\¶DJHQFLHV7KHUHDUHLQWXUQWKUHHW\SHVRI
regulatory agencies: 1) those that provide assistance in the form of opinions and 
recommendations, help decision-making through their expertise and in particular by pooling 
the information available at the national level, 2) those that provide assistance by helping the 
Commission exercise its supervisory mission as guardian of EC law and, 3) those that adopt 
legally binding decisions on individual parties. The FRA, given its role of providing 
µLQIRUPDWLRQDGYLFHDQGH[SHUWLVH¶WRWKH&RPPXQLW\LQVWLWXWLRQVZRXOGILWXQGHr the first of 
these. 
28
 (n 6) 24. 
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performed in a transparent and participatory manner.29 Christian Joerges 
VXSSRUWV WKLVDVVHUWLRQ VD\LQJ WKDWH[LVWLQJDJHQFLHVGRQRWKDYH µUHJXODWRU\¶
powers in the legal sense and as such resemble the committee system more 
than their name suggests ± i.e., they are less accessible, visible and autonomous 
than agencies de facto.30 Scott, moreover, notes that it is unlikely that the EU 
will see the US form of independent agency taking hold. Such a framework is, 
he argues, alien to WKH SROLWLFDO FXOWXUH RI WKH PDMRULW\ RI WKH (8¶V 0HPEHU
States.31  
 
The powers of the FRA are, notably, limited by constitutional constraints, 
namely general limitations with respect to agency construction and restrictions 
RQWKH&RPPXQLW\¶VFRPSHWHQFHZLWh respect to fundamental rights protection, 
as per the Meroni doctrine.32 )RU VRPH WKLV V\PEROLVHV DQ µXQWHQDEOH DQG
XQMXVWLILHG ULJLGLW\ LQ WKH LQVWLWXWLRQDO HYROXWLRQ RI WKH (8¶33 But what is 
interesting for our purposes is to probe the functions of the FRA as they are ± 
i.e., the collection, recording, analysing and dissemination of relevant, 
objective, reliable and comparable information and data. These functions 
reveal processes of governmentality. The point of interest is thus not solely the 
µODZ¶RQthe FRA ± i.e., the rules and regulations dictating its make-up and role 
± but how it operates; that is, all the mundane practices that actually take place 
in its everyday operation. I elaborate in Part III. 
 
                                                 
29
 Scott and Trubek (n 4) 16. 
30
 Joerges (n 1) 14. 
31
 Scott (n 22) 68.  
32
 Case 9/56 Meroni v High Authority [1957-8] ECR 133. The Meroni doctrine was discussed 
in Chapter 4, pp. 109 and (n 43). 
33
 ;<DWDJDQDVµ'HOHJDWLRQRI5egulatory Authority in the European Union: The Relevance of 
the American Model of Independent $JHQFLHV¶Jean Monnet Working Paper 3/01 
<http://www.jeanmonnetprogram.org/papers/papers01.html> accessed 15 January 2007. 
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It is worth noting that there has been much academic criticism directed at the 
:KLWH 3DSHU ,Q SDUWLFXODU WKH :KLWH 3DSHU¶V GHILQLWLRQ RI µJRYHUQDQFH¶ KDV
EHHQGLVSDUDJHG6RIRUH[DPSOHWKHORJLFDOTXHVWLRQµZK\WKHVHILYHYDOXHV
DQG QRW RWKHUV"¶ KDV EHHQ DVNHG E\ 1HLO :DONHU34 7KH :KLWH 3DSHU¶V
definition of governance, Walker asserts, is both loaded and inadequate. It is 
ORDGHG EHFDXVH LW JLYHV WKH IDOVH LPSUHVVLRQ WKDW LW LV µD PDJLF FXUH IRU
HYHU\WKLQJ¶35 and it is inadequate to understand the more general, broader 
orientation of governance discourse. He looks past the five chosen values and 
GHILQHVJRYHUQDQFHDVµWKHLQWHQWLRQDOUHJXODWLRQRIVRFLDOUHODWLRQVKLSVDQGWKH
underlying conflicts by reliable means and institution, instead of the direct use 
RISRZHUDQGYLROHQFH¶36 In a similar vein, Scott and Trubek have described 
WKH:KLWH3DSHU¶VGLVFXVVLRQRIQHZIRUPVRIJRYHUQDQFHDVµVNHWFK\¶37 The 
:KLWH3DSHUKDVDOVREHHQGHVFULEHGDVDµPRGHVWDIIDLU¶38 and in some respects 
an unfocused document.  
 
ii. Why Governance Is Talked About: Representing Credibility 
7KH :KLWH 3DSHU EHJLQV E\ DVNLQJ WKH TXHVWLRQ µZK\ UHIRUP (XURSHDQ
*RYHUQDQFH"¶ZKLFKLWWKHQDQVZHUVLQSDUWE\UHIHUULQJWRDQLPDJHRIDKDSS\
IDPLO\RI(XURSHZKLFKRXJKWWREHFXOWLYDWHG7KHIDFWWKDWµPDQ\(XURSHDQV
                                                 
34
 0RHOOHUVµ3ROLWLFV3ROLF\RU3ROLWLFDO7KHRU\"¶LQ&-HRUJHVHWDOHGVµ0RXQWDLQRU
0ROHKLOO"$&ULWLFDO$SSUDLVDORIWKH&RPPLVVLRQ:KLWH3DSHURQ*RYHUQDQFH¶European 
University Institute ± Robert Schumann Centre/NYU School of Law ± Jean Monnet Centre, 
2002, 5 <http://www.jeanmonnetprogram.org/papers/01/010601.htm> accessed 15 January 
2007. 
35
 1:DONHUµ7KH:KLWH3DSHULQD&RQVWLWXWLRQDO&RQWH[W¶LQ&-HRUJHVHWDOHGVµ0RXQWDLQ
RU0ROHKLOO"$&ULWLFDO$SSUDLVDORIWKH&RPPLVVLRQ:KLWH3DSHURQ*RYHUQDQFH¶European 
University Institute ± Robert Schumann Centre/NYU School of Law ± Jean Monnet Centre, 
2002), 1 <http://www.jeanmonnetprogram.org/papers/01/010601.htm> accessed 15 January 
2007. 
36
 Ibid 28.  
37
 Scott and Trubek (n 4) 15. 
38
 Scott (n 22) 61. 
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feel alienated IURP WKH 8QLRQ¶V ZRUN¶ DQG WKDW WKH\ KDYH µGLVDSSRLQWHG
H[SHFWDWLRQV¶ PHDQV WKDW UHIRUP PXVW VWDUW QRZ YLD WKH JRYHUQDQFH PHWKRG
which allows for speedier change without reform of the Treaties.39 Reform will 
DOVRVHFXUHµWKHIXWXUHRI(XURSH¶VLQFHWKHILve principles of good governance 
will, the Commission hopes, enhance dialogue with civil society, open up the 
(8¶VPXOWL-disciplinary system to public scrutiny and debate, and set out the 
conditions for the establishment of EU regulatory agencies.  
 
HoweveUWKHUHDVRQVWKH&RPPLVVLRQZDQWVVRPXFKWRWDONRIµJRYHUQDQFH¶
DUH PRUH WKDQ WKLV )LUVW LW DGPLWV HOVHZKHUH D µVHOILVK LQWHUHVW¶ LQ WKH
governance debate,40 a concern to secure credibility,41 of the Union. Romano 
Prodi, in a 2002 speech to the Presidents of the Regions of Europe on 
*RYHUQDQFH DQG WKH &RQYHQWLRQ XVHV WKH ZRUG µFUHGLELOLW\¶ GLUHFWO\ KH
encourages the use of governance approaches to make immediate changes to 
WKH V\VWHP ZLWKRXW ZDLWLQJ IRU 7UHDW\ UHIRUP VLQFH µWKLV LV WKH EHVW ZD\ WR
restore our credibility LQWKHH\HVRIRXUIHOORZFLWL]HQV¶42 Just a month earlier, 
WKH&RPPLVVLRQKDGDJUHHGWKDWµ>W@KHXOWLPDWHJRDOLVWRHQVXUHDKLJKOHYHORI
OHJDO FHUWDLQW\ DFURVV WKH(8« WKXVKHOSLQJ WR VWUHQJWKHQ WKH&RPPXQLW\¶V
credibility in the H\HV RI LWV FLWL]HQV¶43 The White Paper itself affirms that 
legitimacy (which I am defining as synonymous with credibility) of the Union 
µGHSHQGVRQ¶WKHILYHSULQFLSOHVRIJRRGJRYHUQDQFH 
                                                 
39
 (n 6) 7-8.  
40
 (n 15) 24. 
41
 (OVHZKHUHµOHJLWLPDF\¶,DYRLGWKHWHUPOHJLWimacy, however, since it has multiple 
connotations. 
42
 5RPDQR3URGL3UHVLGHQWRIWKH(XURSHDQ&RPPLVVLRQµ7KHUROHRIWKHUHJLRQVLQEXLOGLQJ
WKH(XURSHRIWRPRUURZ*RYHUQDQFHDQGWKH&RQYHQWLRQ¶6SHHFKDWWKH0HHWLQJZLWKWKH
Presidents of the Regions of Europe, Bellagio 15 July 2002. Emphasis added. 
43
 &RPPXQLFDWLRQIURPWKH&RPPLVVLRQµ$FWLRQ3ODQ³6LPSOLI\LQJDQG,PSURYLQJWKH
5HJXODWRU\(QYLURQPHQW´¶&20ILQDO-XQH 
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Second, the White Paper makes the broader claim that the EU is concerned not 
RQO\ZLWKµ(XURSHDQJRYHUQDQFH¶EXWDOVRZLWKµJOREDOJRYHUQDQFH¶7KLVLVWKH
SDWKWRWKHµIXWXUHRI(XURSH¶ZKLFKVHHVDQLQYROYHPHQWLQLQIOXHQFLQJJOREDO
developments. In its explanation, the Paper spells out an equally serious 
concern wiWK SURPRWLQJ VHFXULW\ µ>J@RYHUQDQFH EH\RQG WKH (8¶V ERUGHUV
affects not only the rest of the world but has an important influence on the 
(8¶VRZQVHFXULW\¶44 
 
,W LVVLJQLILFDQW WKDW WKH(8¶VJRYHUQDQFHWDONLVH[SOLFLWO\WLHGWR WKHLVVXHRI
credibility. Governance discourse allows the EU to represent itself as 
GHQRXQFLQJ µPRUH JRYHUQPHQW¶ DQG DOORZLQJ FLWL]HQV WR µJRYHUQ WKHPVHOYHV¶
XQGHU D IODJ RI µQHZ JRYHUQDQFH¶ DQG DOVR DV DFWLYHO\ ZRUNLQJ WRZDUGV D
credible human rights policy ± as illustrated by the creation of a new institution 
IRU WKHSURWHFWLRQDQGSURPRWLRQRI WKHVHULJKWV WKH)5$7KH(8¶VFRQFHUQ
with credibility, represented through governance talk, inadvertently resembles 
governmentality (not only governance) in action. 
 
III. GOVERNANCE AND RIGHTS: THE FRA 
 
µ1HZJRYHUQDQFH¶WDONZLWKLQWKH(8UHIOHFWVµDQHZSURFHVVRIJRYHUQLQJRUD
changed condition of ordered rule; or the new method by which society is 
JRYHUQHG¶45 This new process involves the use of agencies to govern. The 
FRQFHSW RI WKH µDJHQF\¶ LV QRW KRZHYHU µQHZ¶ WR WKH 8QLRQ The first 
                                                 
44
 (n 6) 5, 9 and 30. 
45
 55KRGHVµ7KH1HZ*RYHUQDQFH*RYHUQLQJ:LWKRXW*RYHUQPHQW¶Political 
Studies 652, 653.  
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Community agencies date from the 1970s.46 $µVHFRQGJHQHUDWLRQ¶RIDJHQFLHV
GHYHORSHG LQ WKHVDQG WKHPRVW UHFHQW µWKLUGJHQHUDWLRQ¶FDPHDERXW LQ
2003.47 A governmentality analysis of the Fundamental Rights Agency, 
however, reveals a new perspective on governance and on the implications that 
WKLVKDVIRUWKH)5$¶VULJKWVGLVFRXUVH 
 
The crucial features which reveal the Agency as being a tool of 
governmentality rather than simply governance are the following: first, the 
actors WKDWPDNHXSWKH$JHQF\¶VVWUXFWXUHVHFRQGWKHFODVVLILFDWLRQRIWKHVH
actors as experts; and third, the use of statistics in the collection of data and 
information. 
 
A. Actors 
7KH )5$ DV D JRYHUQDQFH VWUXFWXUH UHVHPEOHV D µself-organising, inter-
RUJDQLVDWLRQDO >QHWZRUN@¶48 A feature of the network is that it is made up of 
actors. These are characterised by two things: on the one hand, their 
independence and, on the other, their expertise. In the discussion of actors here, 
I refer to the FRA bodies at the supranational (i.e., EU) level and the national 
OHYHO'LVFXVVLRQRIWKHµRWKHUERGLHV¶RIWKH$JHQF\49 is left until Chapter 7, 
for reasons that will become apparent.  
 
                                                 
46
 The European Centre for the Development of Vocational Training and the Foundation for 
the Improvement of Living and Working Conditions. 
47
 Examples of Community agencies today include: the Community Fisheries Control Agency 
and the European Environment Agency. See further at: 
<http://www.europa.eu/agencies/community_agencies/index_en.htm> accessed 3 November 
2007. 
48
 Rhodes (n 45) 652, 656.  
49
 See Chapter 4, Part IV for a description of the organisation of the FRA. 
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The 2007 Regulation emphasises the requirement of independence of actors at 
WKH VXSUDQDWLRQDO OHYHO RI WKH )5$¶V VWUXFWXUH IURP WKH &RPPXQLW\
LQVWLWXWLRQV LQ $UWLFOH  ZKLFK VSHFLILHV WKDW µ>W@KH $JHQF\ VKDOO IXOILO LWV
WDVNV LQ FRPSOHWH LQGHSHQGHQFH¶ 7KH $UWLFOH WLHV WKH LQGHSHQGHQFH
requirement to the public interest. Moreover, the genuine independency of the 
Agency was found to be a main concern amongst external participants as 
HYLGHQFHG E\ WKH SXEOLF KHDULQJ UHSRUW DW WKH IRUPDWLYH VWDJHV RI WKH )5$¶V
development. Yet, whether the current structure is actually a move away from 
the internal contradictions regarding independence evident in earlier 
documents is debateable.50 The institutions, the Commission in particular, are 
KHDYLO\LQYROYHGLQVHOHFWLQJWKHDFWRUVWKDWPDNHXSWKH)5$¶VERGLHV 
 
At the supranational level, according to the Regulation,51 the Management 
Board of the Agency should be composed of one independent expert appointed 
by each Member State as well as one independent person appointed by the 
Council of Europe. It does, nevertheless, include two representatives of the 
Commission.  The six members of the Executive Board include four 
Management Board Members, a representative from the Council of Europe 
and, again, one of the representatives of the Commission that sits on the 
                                                 
50
 Council Regulation 168/2007/EC of 15 February 2007 establishing a European Union 
Agency for Fundamental Rights [2007] OJ L53/1, art 16 and arts 11-15; Communication from 
WKH&RPPLVVLRQµ7KH)XQGDPHQWDO5LJKWV$JHQF\3XEOLF&RQVXOWDWLRQ'RFXPHQW¶&20
(2004) 693 final, 25 October 2004. The Communication, on the one hand, stated that the FRA 
would be independent of all those with whom it comes into contact (the Commission, the 
European Parliament, the Council, Member States and civil society) but, on the other, it 
VXJJHVWHGWKDWWKHµUHSUHVHQWDWLYHVDSSRLQWHGby¶WKHVHHQWLWLHVDQGWKH&RXQFLORI(XURSH
would participate in the management bodies of the Agency (10). For comment on this and the 
necessary role of the now redundant Network of Independent Experts, see: M Scheinin,  µ7KH
5HODWLRQVKLSEHWZHHQWKH$JHQF\DQGWKH1HWZRUNRI,QGHSHQGHQW([SHUWV¶LQ3$OVWRQDQG2
de Schutter (eds), Monitoring Fundamental Rights in the EU: The Contribution of the 
Fundamental Rights Agency (Hart, Oxford 2005) 87. 
51
 (n 50) recital 20 and art 12(1)(a). 
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Management board. The Scientific Committee is perhaps the most strictly 
µLQGHSHQGHQW¶RIWKHWKUHHERGLHV$SSRLQWHGE\WKH0DQDJHPHQW%RDUGDIWHU
consultation with the relevant committee of the European Parliament, it 
FRQVLVWV RI µHOHYHQ LQGHSHQGHQW SHUVRQV¶52 The appointment of the Director 
also involves the participation of the Commission, the Council and the 
competent European Parliament Committee through the cooperation procedure 
referred to in Article 2 of the Regulation. The national level of actors ± the 
National Liaison Officers, the RAXEN and FRALEX networks ± are also 
made up of independent experts who are selected by the FRA through an open 
call for tender. 
 
The independence criterion has an element of transparency attached to it. The 
Regulation specifies that PHPEHUV RI WKH )5$¶V ERGLHV DUH WR EH PDGH
public.53 +RZHYHUGHFLSKHULQJWKHµZKR¶VZKR¶DWWKHQDWLRQDOOHYHORIDFWRUV
becomes more complicated. Here, speaking of the RAXEN and FRALEX 
networks, the nodal points become more intricate and entangled. The RAXEN 
National Focal Points are listed on the FRA website, along with links to the 
relevant national institutions. Of the FRALEX members, the website provides 
information on the Senior FRALEX expert for each Member State. Detail on 
the individual contractors at the national level for each Agency project is not, 
however, given on the website.54  
 
                                                 
52
 Ibid art 14(1). Note the emphasis in art 14(2) on lack of independence constituting a criterion 
for dismissal of a member. 
53
 A list of members of the Management Board, Executive Board and Scientific Committee is 
DYDLODEOHRQWKH$JHQF\¶VZHEVLWH(along with, in some cases, access to their curricula vitae) 
<http://fra.europa.eu/fra/index.php> accessed 16 November 2008. 
54
 <http://fra.europa.eu/fra> accessed 1 December 2008. 
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B. Experts 
The second characteristic of the actors, expertise ± another governance feature 
of the FRA ± deserves closer examination. The actors referred to share the 
characteristic of expertise and are thus experts on fundamental rights issues. 
µ([SHUWLVH¶GHVFULEHVDGLVWLQFWILHOGRINQRZOHGJHNQRZQRQO\WRH[SHUWV± i.e., 
µH[SHUW NQRZOHGJH¶55 This knowledge resembles a shared disciplinary 
sensibility. According to David Kennedy, experts share a set of assumptions, 
an intellectual history, a vocabulary of arguments, issues about which they 
disagree and a style or consciousness.56  
 
Viewed from a governmentality perspective, experts also share a 
µSDVWRUDOLVP¶57 In other words, the power relations within which experts 
operate, in their decision-PDNLQJ FDSDFLW\ FDQ EH GHVFULEHG DV µSDVWRUDO¶ ,Q
the sense used by Foucault, this refers to a type of power concerned with the 
ZHOIDUH RI WKH SRSXODWLRQ RU µIORFN¶ DV D ZKROH Dnd is not administered 
through the state. This type of power operates, rather, through codes of 
practice, statistical data and empirical findings, assessment tests developed by 
organisations, etc. Nikolas Rose has argued that within the practices of pastoral 
SRZHUµHWKLFDOSULQFLSOHVDUHWUDQVODWHGLQWRDUDQJHRImicro-technologies for 
WKH PDQDJHPHQW RI FRPPXQLFDWLRQ DQG LQIRUPDWLRQ¶58 It is through these 
micro-technologies that experts govern.  
 
                                                 
55
 '.HQQHG\µ&KDOOHQJLQJWKH([SHUW5XOH7KH3ROLWLFVRI*OREDO*RYHUQDQFH¶The Julius 
Stone Memorial Address 2004, Thursday 17 June 2004, 13 
<http://www.law.harvard.edu/faculty/dkennedy/publications/> accessed 15 May 2007. 
56
 Ibid. 
57
 5RVHµ7KH3ROLWLFVRI/LIH,WVHOI¶2001) 18 Theory, Culture and Society 1, 9. 
58
 Ibid 10. Emphasis added. 
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.HQQHG\KDVFKDOOHQJHGµWKHH[SHUWUXOH¶REVHUYLQJWKDWWKe world is covered 
in law and we are increasingly governed by (legal) experts. A governmentality 
perspective allows us to better understand the meaning of what it is to govern, 
who does the governing and who is governed. By saying that experts govern, 
what I refer to is their involvement in a form of government ± in the control of 
WKH µFRQGXFW RI FRQGXFW¶ 7R µJRYHUQ¶ WKXV PHDQV WR HQJDJH LQ µHGXFDWLRQ
control, influence, regulation, administration, management, therapy, 
UHIRUPDWLRQJXLGDQFH¶59 7KHµZLOOWRJRYHUQ¶60 (referring more to the process 
of governing than to a conscious desire to govern) is enacted through 
programmes, strategies, technologies, tactics, techniques, calculations and 
persuasions that are aimed at regulating the conduct of groups of individuals. 
The FRA operates using these methods of government, which are found in its 
operating procedures (the selection of experts), in its working methods (defined 
by the Annual Work Programme) and in the work it produces to show its 
output of activity (the annual and thematic reports, surveys, studies and other 
publications including the magazine, newsletters and documentation 
resources). The governmentality perspective thus stresses looking beyond the 
µKDUG¶ ODZ± the Treaty, the Regulation, etc. ± towards practices at a lower 
level than the institutional and observing how the experts operate and the 
language they use to do so. Perhaps the most significant of the practices 
employed by the FRA is the use of statistics, which I consider in section C, 
below. 
 
                                                 
59
 5RVH¶VGHILQLWLRQRIµJRYHUQLQJ¶LQ5RVHQ 
60
 Ibid 5.  
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The central question then, with respect to experts, is how do experts govern? 
They govern, first, through the exercise of expertise. In terms of the case study 
RIWKLVWKHVLVH[SHUWVDUHµgoverning rights¶7KH\DUHGHILQLQJDQGGHWHUPLQLQJ
the rights discourse of the Agency ± i.e., experts govern by influencing the 
dominant discourse on the subject matter. 7KH µLQIRUPDWLRQ DQG DGYLFH¶
provided by the experts who make up the Agency becomes the dominant 
discourse describing how human rights are promoted and protected by the 
FRA, which reflects the bigger picture: how they are protected and promoted in 
the EU. Analysing the relevance of statistical data (section C, below) helps 
LOOXVWUDWHWKLVSRLQWPRUHFOHDUO\7KLVµLQIRUPDWLRQDQGDGYLFH¶LVLQWKH form 
of the products released by the Agency: the annual reports and comparative 
thematic studies, which provide a comparative analysis of the human rights 
situation across the 27 Member States and a comparative account of research 
into the thematic areas of the MAF.61 Other publications of the Agency 
include: surveys, opinions, rapid responses, studies and discussion papers, 
statements, the newsletter and the magazine, which amongst other things 
RXWOLQHWKH)5$¶VSDVWDQGIXWXUHDFWLYLWLHVDQGUHVHDUFKILQGLngs. In this way, 
WKH H[SHUW VWUXFWXUH UHSUHVHQWV ZKDW FDQ EH WHUPHG DQ µDQDO\WLFV RI
JRYHUQPHQW¶ZKLFKLVµDPDWWHURIDQDO\VLQJZKDWFRXQWVDVWUXWKZKRKDVWKH
power to define truth, the role of different authorities of truth, and the 
epistemological, institutional and technical conditions for the production and 
FLUFXODWLRQRIWUXWKV¶62 This discourse in turn is interpreted so as to define what 
µSURJUHVV¶LQWKHILHOGRIKXPDQULJKWVLVKHQFHLPSDFWLQJRQWKHGHYHORSPHQW
                                                 
61
 And potentially areas that fall outside the MAF where a request is made to this effect by the 
European Parliament, Council or the Commission under Regulation 168/2007 (n 50) art 4(1)(c) 
and (d), and art 5(3). 
62
 Rose (n 57) 29. 
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of human rights policy in the EU and charging experts with the added 
UHVSRQVLELOLW\RILQDGYHUWHQWO\EHLQJLQYROYHGLQZKDWFRXQWVDVµSURJUHVV¶ 
 
6HFRQG DV WKH H[DPSOH RI ULJKWV GLVFRXUVH VKRZV H[SHUWV µgovern through 
ULJKWV¶ +HUH ULJKWV KDYH WR EH XQGHUVWRRG DV µWHFKQRORJLHV RI IUHHGRP¶63 
([SHUWV UHJXODWH WKHFRQGXFWRIJURXSVRI LQGLYLGXDOV µE\ELQGLQJ LQGLYLGXDOV
into shared moral norms and values: governing through the self-steering forces 
of honour and shame, or propriety, obligation, trust, fidelity and commitment 
WR RWKHUV¶64 that help maintain order and obedience. Fundamental rights 
UHSUHVHQWVXFKµVKDUHGPRUDOQRUPVDQGYDOXHV¶0RUHRYHUWKLUGDQGUHODWHGWR
WKLV H[SHUWV JRYHUQ WKURXJK WKHVH WHFKQRORJLHV RI IUHHGRP µDW D GLVWDQFH¶65 
They govern, in other words, through relatively independent entities with 
which the individuals have limited, little or no direct contact. And the means of 
government, as I have said, are standards, statistics, strategies ± which also 
serve to maintain a distance, and a blurring of the line, beWZHHQµWKHJRYHUQHG¶
DQGµWKHJRYHUQRU¶66  
 
In the fourth instance, the technologies of freedom support government by 
becoming linked with our own aspirations. For example, in the context in 
ZKLFK 5RVH ZDV ZULWLQJ WKH µYDOXHV¶ RI FULPH FRQWURO DQG KHDOWK become 
entwined with the hopes and desires of the people themselves. We want a safe 
and secure society for all and we want access to healthcare. Similarly, human 
                                                 
63
 5RVHµ*RYHUQPHQWDQG&RQWURO¶British Journal of Criminology 321, 324. 
64
 Ibid. 
65
 Ibid. 
66
 Although, Chapter 7 reveals the extent to which governor/governed is a false dichotomy 
under a governmentality analysis. 
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ULJKWVKDYHFRPHWREHµWKDWZKLFKZHFDQQRWQRWZDQW¶67 and as such they also 
resemble control practices, or techniques of government. I will return to this 
fourth point in Chapter 7. 
 
Therefore, taking a governmentality perspective, what we can see ± in addition 
to the panoptic model that was explained in the previous chapter and the 
exercise of power as surveillance ± is that the FRA, through its experts, is 
µgoverning by informationDGYLFHSHUVXDVLRQDQGOHDUQLQJ¶68 It is governing, 
in other words, through expertise. It is also governing through the techniques 
and strategies by which this information, advice, persuasion and learning is 
communicated: statistics. 
 
C. Statistics 
Governmentality, as I outlined earlier,69 UHIHUVWRDQµHQVHPEOHIRUPHGE\WKH
institutions, procedures, analyses, reflections, calculations and tactics that 
allow the exercise of this very specific albeit complex form of power, which 
KDVDVLWVWDUJHWSRSXODWLRQ¶70 These procedures and tactics form the practices, 
or technologies of government ± and statistics is a form of the technologies of 
government. Statistics representeG IRU )RXFDXOW µD VHW RI WHFKQRORJLFDO
NQRZOHGJHV¶71 that described a reality ± they made possible a knowledge of the 
                                                 
67
 *&KDNUDYRUW\6SLYDNTXRWHGE\:%URZQµ6XIIHULQJWKH3DUDGR[HVRI5LJKWV¶LQ:
Brown and J Halley (eds), Left Legalism/Left Critique (Duke University Press, London 2002) 
420, 420. 
68
 G 'H%XUFDµ1HZ0RGHVRI*RYHUQDQFHDQGWKH3URWHFWLRQRI+XPDQ5LJKWV¶LQ3$OVWRQ
and O de Schutter (eds), Monitoring Fundamental Rights in the EU: The Contribution of the 
Fundamental Rights Agency (Hart, Oxford 2005), 36. 
69
 See Chapter 3. 
70
 M Foucault, Security, Territory, Population (M Senellart, ed; G Burchell, trs) (Palgrave 
Macmillan, Basingstoke 2007) 219-20. Emphasis added. 
71
 Ibid 274. 
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SRSXODWLRQ6WDWLVWLFVZHUHLQIDFWµWKHVHFUHWVRISRZHU¶72 that the sovereign did 
not divulge, since they enabled the specific phenomena of the population to be 
qualified and managed. This knowledge of the population consisted of, for 
example, its quantity, mortality and natality; the various categories of 
individuals within a state; their wealth and wealth in circulation. The  
µWHFKQRORJLFDO¶UHIHUVWR 
 
that domain of practical mechanisms, devices, calculations, procedures, 
apparatuses, and documents through which authorities seek to shape 
and instrumentalize human conduct. It is that complex of techniques, 
instruments and agents that endeavours to translate thought into 
practice and thus actualize political rationalities and abstract 
programs.73 
 
The most important technological instruments are to be found nowhere more 
than in the mundane practices that make up the business of governing everyday 
VRFLDO DQG SROLWLFDO OLIH 7KDW LV µDOO WKH PXQGDQH WRROV ± surveys, reports, 
statistical methodologies, pamphlets, manuals, architectural plans, written 
reports, drawings, pictures, numbers, bureaucratic rules and guidelines, charts, 
graphs, statistics, and so forth ± that represent events and phenomena as 
LQIRUPDWLRQGDWDDQGNQRZOHGJH¶74 These are the processes through which the 
FRA performs its advisory function and which would be associated with 
µJRYHUQDQFH¶SURFHVVHVLQWKH(8¶VLQVWLWXWLRQDO discourse. They do not operate 
                                                 
72
 Ibid 275. 
73
 JX Inda, Targeting Immigrants: Government, Technology, and Ethics (Blackwell, Oxford 
2006) 6. 
74
 Ibid 7. Emphasis added. 
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via a top-down hierarchy of control but through networks of actors and experts. 
These mundane practices are important not only because they make possible a 
knowledge of the subject but also because they thereby make objects visible, 
shaping them into forms that are calculable and able to be regulated.75 They 
translate reality into documentary form.76 These practices resemble, in other 
words, the modern form of the power/knowledge relation. The analysis in this 
chapter is thereby a development of the analysis based on disciplinary power 
undertaken in Chapter 5. Statistics bring to light a new type of 
power/knowledge relation: governmentality ± and this has important 
LPSOLFDWLRQVIRUWKH)5$¶VULJKWVGLVFRXUVH 
 
In relation to the )5$ WKH $JHQF\¶V XVH RI VWDWLVWLFV DV SDUW RI LWV ZRUNLQJ
practices has served to create a knowledge about fundamental rights discourse. 
Statistics have created a reality of the EU as a promoter and protector of human 
rights, and of the citizen as the rights holder. This is made possible by the 
PXQGDQHSUDFWLFHVZKLFKLQILOWUDWHHYHU\DVSHFWRIWKH$JHQF\¶VZRUN± these 
practices being, most importantly, the production of annual and thematic 
reports and the EU-MIDIS survey77 but also other publications of the Agency, 
including opinions, rapid responses, studies and discussion papers, statements, 
WKH QHZVOHWWHU DQG WKH PDJD]LQH 7KH $JHQF\¶V PDLQ WDVN RI FROOHFWLQJ
recording, analysing and disseminating relevant, objective, reliable and 
comparable information and data is achieved by the gathering of statistics. This 
statistical information and data takes the form of annual and thematic reports, 
                                                 
75
 ,Q)RXFDXOW¶VDQDO\VLVWKHREMHFWZDVWKHSRSXODWLRQ 
76
 ,QGDQ,QGDSURYLGHVDQLQWHUHVWLQJDFFRXQWRIWKHLPSRUWDQFHRIµJRYHUQPHQWDQG
QXPEHUV¶WRKRZLOOHJDOLPPLJUDQWVKDYHEHHQSUREOHPDWLVHGDVREMHFWVRINQRZOHGJHDQG
governmental intervention. 
77
 <http://fra.europa.eu/fraWebsite/eu-midis/index_en.htm> accessed 30 April 2009. 
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surveys, etc. I concentrate here on the examples of the annual reports (i.e., the 
Annual Report 200878), the comparative reports (i.e., the Homophobia 
Report79) and the EU-MIDIS survey, since they are the most detailed and 
comprehensive documents in terms of geographic and thematic scope (sections 
i-iii). I identify, under each section, which statistics are important and why. 
After having examined all three publications, I develop on the implications this 
KDVIRUWKH)5$¶VULJKWVGLVFRXUVH 
 
i. The Annual Reports 
The FRA has produced one annual report to date, the Annual Report 2008.80 
The Report aims to assimilate comparable information and data across the 27 
Member States. The FRA further describes its data collection and research 
UROHV DV µFRPSOHPHQWDU\¶ LQ WKH $QQXDO 5HSRUW 7KDW LV WKH µVRFLR-legal 
LQIRUPDWLRQ¶FROOHFWHGE\WKH)5$LVWRFRPSOHPHQWWKHµPRUHIRUPDO¶Paterial 
collected by other bodies.81  
 
The information and data is communicated in the form of statistics. The 
statistics are collected at the national level in an ongoing fashion by the 27 
5$;(11DWLRQDO)RFDO3RLQWVHDFKRIZKLFKPXVWSURGXFHDµ1DWLRQDO Data 
                                                 
78
 (XURSHDQ8QLRQ$JHQF\IRU)XQGDPHQWDO5LJKWV)5$µ$QQXDO5HSRUW¶ 
<http://fra.europa.eu/fra/material/pub/ar08/ar08_en.pdf> accessed 16 November 2008. 
79
 (XURSHDQ8QLRQ$JHQF\IRU)XQGDPHQWDO5LJKWV)5$µ+RPRSKRELDDQG'LVFULPLQDWLRQ
on the Grounds of Sexual OrieQWDWLRQLQWKH(80HPEHU6WDWHV3DUW,/HJDO$QDO\VLV¶
June 2008 and (XURSHDQ8QLRQ$JHQF\IRU)XQGDPHQWDO5LJKWV)5$µ+RPRSKRELD and 
Discrimination on the Grounds of Sexual Orientation in the EU Member States: Part II: The 
6RFLDO6LWXDWLRQ¶0arch 2009 
<http://fra.europa.eu/fraWebsite/products/publications_reports/pub_cr_homophobia_p2_0309_
en.htm> accessed 24 April 2009. 
80
 (n 78) 113. 
81
 Ibid SDUD7KH5HSRUWJLYHVDQH[DPSOHRIµDQRWKHUERG\¶DVWKH0LJUDQW
Integration Policy Index (MIPEX), which is used to measure policies to integrate migrants in 
25 EU Member States (and in three non-EU countries), using over 100 policy indicators. 
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&ROOHFWLRQ 5HSRUW¶ ,W LV IURP WKH LQIRUPDWLRQ DQG GDWD FRQWDLQHG LQ WKHVH
Reports that the thematic chapters of the Annual Report are produced. The 
thematic area of the 2008 Annual Report was limited to racism, xenophobia 
and related intolerance and the main subject was whether there has been 
successful implementation of the relevant Community legislation, the Race 
Equality Directive.82 The chapters of the Report, divided into thematic topic 
DUHDVHJ&KDSWHUµUDFLVPDQGGLVFULPLQDWLRQ¶&KDSWHU µUDFLVWYLROHQFH
DQG FULPH¶ UHIOHFW WUHQGV ZLWKLQ WKH 0HPEHU 6WDWHV LQ WKHVH DUHDV 7KHVH
trends are communicated through a number of statistical devices ± numbers, 
tables, graphs and maps.  
 
The Report is saturated with numbers, from the number of Member States that 
were obliged to transpose the Race Equality Directive by 2003, through to how 
many applied sanctions in cases of ethnic or racial discrimination and of what 
amount. The comparative results on these and other issues then appear in 
tabulated IRUP WKURXJKRXW WKH UHSRUW )RU LQVWDQFH XQGHU &KDSWHU  µUDFLVW
YLROHQFH DQGFULPH¶ WDEOH UHFRUGV WKH µGDWDRQ UDFLVWYLROHQFHFULPHDQG
related activities, reported by official criminal justice sources at national level 
in the EU-27 for the year PRVWFRPSOHWH\HDUIRUGDWDFRPSDULVRQ¶83 It 
lists results for 17 Member States ± quoting in alphabetical order, for Belgium 
IRU H[DPSOH WKDW LQ  WKHUH ZHUH µ LQFLGHQWV XQGHU JHQHUDO ³UDFLVP
DQG [HQRSKRELD´ GLVFULPLQDWLRQ RI ZKLFK  ZHUe specifically criminal 
RIIHQFHV¶*UDSKVDUHXVHGWRSURYLGHFRPSDUDWLYHRYHUYLHZV)RULQVWDQFHLQ
WKHVDPHFKDSWHU)LJXUHUHFRUGVWKHµDQWL-Semitic crime index trend 2001-
                                                 
82
 Council Directive 2000/78/EC of 27 November 2000 establishing a general framework for 
equal treatment in employment and occupation [2000] OJ L 303/16. 
83
 (n 78) 28. 
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DQGLQGH[DYHUDJH«FRPSDUDWLYHRYHUYLHZIRUIRXU0HPEHU6WDWHV¶84 A 
maS LQ WKH SUHYLRXV FKDSWHU RQ µUDFLVP DQG GLVFULPLQDWLRQ¶ LOOXVWUDWHV WKH
µVWDWXV RI HTXDOLW\ ERGLHV LQ (8 0HPEHU 6WDWHV E\ WKH HQG RI ¶ ± i.e., 
whether these bodies are functioning, ineffective, recently established, or 
altogether absent, with each category being represented by a particular form of 
shading on the map of EU. The overall conclusion of the Annual Report is that 
discriminatory behaviour and racist violence persist across the EU. In many 
countries these phenomena are not yet effectively addressed through the means 
provided for in current EC legislation ± i.e., the Race Equality Directive, which 
makes proportionate sanctions as a response to ethnic or racial discrimination 
mandatory. The Report also stresses the importance of equality bodies to 
implementing sanctions. The statistics enable a comparative analysis and by 
consequence are used to draw conclusions on the overall human rights situation 
within the particular area that is being researched. Statistics are used, 
moreover, as indicatorV RI JRRG SUDFWLFH WR GHILQH µSURJUHVV¶ LQ WKH UHOHYDQW
area, to issue recommendations on the part of the FRA, and to inform court 
decisions.  
 
In terms of good practice indicators, each of the substantive chapters (Chapters 
2-4) ends with a section on examples of good practice, where individual 
FRXQWULHV DUH OLVWHG DJDLQVW WKH GDWD WKDW VXSSRUWV µJRRG SUDFWLFH¶ 7KH
Executive Summary to the Report begins by highlighting an exemplary case of 
good practice, using statistics on the issuing of sanctions to point out that, in 
the EU, the UK has most effectively applied legislation to combat ethnic 
                                                 
84
 Ibid 34. 
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discrimination. Statistics show that the UK leads the Member State table as 
regards both the annual amount of sanctions and the range of sanctions issued 
in racial or ethnic discrimination cases.85  
 
As for defining progress, this is implicit in the Report. Progress is the 
inevitable goal of issuing statistics identifying evidence of discrimination, 
pointing to differences between the Member States and highlighting examples 
of good practice. The FRA offers suggestions towards progress through its 
µRSLQLRQV¶ZKLFKDSSHDU LQ WKH ILQDOFKDSWHURI WKH5HSRUW)RU H[DPSOH WKH
opinions stress the importance of sanctions in raising public awareness about 
the legislation and that imposing sanctions is part of the role of equality 
bodies.86 7KHRSLQLRQVDUHZULWWHQLQWKHIRUPµ0HPEHU6WDWHVVKRXOGHQVXUH¶
for example, that equality bodies are well resourced and sufficiently 
independent to carry out this vital function.  
 
Finally, as to informing court decisions, the Annual Report notes that another 
practical value of the statistics gathered in the Report is that they are available 
to be drawn on in court decisions. The Report refers to the example of the 
European Court of Human Rights which delivered a judgment in 2007 against 
WKH&]HFK5HSXEOLFLQZKLFKLWUHIHUUHGWRLQIRUPDWLRQFROOHFWHGE\WKH)5$¶V
predecessor, the EUMC, on the educational situation of the Roma.87 
 
 
 
                                                 
85
 Ibid 7. 
86
 Ibid 115. 
87
 Ibid 113, para 6.6.2. 
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ii.  The Thematic Reports 
To date the FRA has produced one comparative thematic study, the two-part 
+RPRSKRELD 5HSRUW µ3DUW , /HJDO $QDO\VLV¶ DQG µ3DUW ,, 7KH 6RFLDO
6LWXDWLRQ¶88 As I discussed in Chapter 4, both Parts of the comparative Report 
point to a lack of statistics and a significant data gap; this issue is specifically 
addressed in Part II.89 Interestingly, by highlighting the lack of statistical data, 
WKH )5$ VHWV RXW DQ µXUJHQW QHHG IRU EHWWHU LQIRUPDWLRQ¶90 and thereby 
rationalises the fact that it is gathering its own statistics through socio-legal 
research techniques. Part I of the Homophobia Report consists of data put 
together by the FRALEX teams, i.e. the legal experts. Part II is a record of the 
data collected by expert sociologists and includes fieldwork research consisting 
of interviews and roundtable discussions with relevant key actors, carried out 
by the DIHR and COWI.91 
 
In Part I of the Homophobia Report, statistics are used to provide examples of 
good practice and to draw conclusions on the overall situation. Part I therefore 
examines current Community legislation enacted in the area of anti-
discrimination ± i.e., the Race Equality Directive and the Employment Equality 
Directive ± and finds that the principle of equal treatment is applied 
µXQHTXDOO\¶WKURXJKWKHVHPHDVXUHVFUHDWLQJDQDUWLIicial hierarchy of grounds 
of discrimination where one ground is protected more comprehensively than 
                                                 
88
 (n 79). 
89
 µ3DUW,7KH/HJDO$QDO\VLV¶QDQGµ3DUW,,7KH6RFLDO6LWXDWLRQ¶Q 
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 )5$PHGLDUHOHDVHµ(8VXUYH\RIPLnorities and immigrants sheds new light on the extent 
RIUDFLVPLQWKH(8¶9LHQQD%UXVVHOV$SULOhttp://fra.europa.eu/fraWebsite.eu-
midis.index_en.htm> accessed 24 April 2009. 
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  European Union Agency for Fundamental Rights (FRA), µ+RPRSKRELDDQG'LVFULPLQDWLRQ
RQWKH*URXQGVRI6H[XDO2ULHQWDWLRQLQWKH(80HPEHU6WDWHV3DUW,,7KH6RFLDO6LWXDWLRQ¶
31 March 2009, 8 
<http://fra.europa.eu/fraWebsite/products/publications_reports/pub_cr_homophobia_p2_0309_
en.htm> accessed 24 April 2009.  
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another. So, for instance, under the Employment Equality Directive, statistics 
show that in 18 Member States the implementation of the Directive has gone 
beyond minimum standards as regards discrimination on the grounds of sexual 
orientation. In 18 of the Member States, there is an equality body competent to 
deal with discrimination on the grounds of sexual orientation. Part I of the 
5HSRUW DOVR H[DPLQHV µJRRG SUDFWLFH¶ LQ FKDSWHU  ZKHUH IRXU VHWV RI JRRG
practices are considered: two of these are the means to overcome the 
underreporting of discrimination on the grounds of sexual orientation, or the 
lack of reliable statistical data on this subject; a third set of good practices 
covers the proactive policies undertaken by public authorities to promote the 
visibility of homosexuality and various gender identities. A final set relates to 
the need to protect transgendered individuals from investigations into their 
past, particularly in the context of employment. The FRA has drawn the 
general conclusion that there should be one horizontal directive covering all of 
the discrimination grounds mentioned in Article 13 EC, with the same 
extended level of protection as regards scope and institutional guarantees as 
provided for the grounds of race and ethnic origin in the Racial Equality 
Directive.  
 
In Part II of the Report, the FRA through its opinions supports the horizontal 
directive on all discrimination grounds. ThH)5$¶VRSLQLRQVDOVRVXJJHVW IRU
example, strengthening the implementation of anti-discrimination legislation 
by encouraging Member States to extend the scope of equality bodies to 
include discrimination on grounds of sexual orientation within their remit. The 
FRA, furthermore, encourages Member States to combat hate crime by 
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developing simple and inclusive operational definitions of hate crime for use 
by the public in reporting such crimes and the police in recording them.92 The 
)5$¶VRSLQLRQV DUHEDVHGRn data and information collected from interviews 
with stakeholders (i.e., LGBT NGOs, public authorities and National Equality 
Bodies), questionnaires, country reports drafted by national researchers, and 
existing research and data.93  
 
Each section of Part II of the Report is split into specific and cross-cutting 
themes, including for example, attitudes towards LGBT persons, hate crime 
and hate speech, and freedom of assembly. Within each section the statistics 
are obtained from examples within studies, surveys, and official figures or 
single cases from various Member States.94 For example, in Chapter I.1 of the 
5HSRUWµ$WWLWXGHVWRZDUGV/*%7SHRSOH¶WKHLQIRUPDWLRQLVJDWKHUHGWKURXJK
surveys conducted at the European or national level. The Report explains that 
WKHODWHVW(XUREDURPHWHUVXUYH\IURPDVNHGµKRZZRXOG\RXSHUVRQDOO\
IHHO DERXW KDYLQJ D JD\ PDQ RU OHVELDQ ZRPDQ DV D QHLJKERXU"¶95 The 
UHVSRQVHVZHUHUHFRUGHGRQDVFDOHRIWRµ¶IRUYHU\XQFRPIRUWDEOHDQG
then put together as figures and in a map to show, for instance, that 11% said 
that they would be uncomfortable having a homosexual as a neighbour 
(answering 1-3 on the scale) and 67% said they would be comfortable 
(answering 7-10 on the scale). The map identified countries where the highest 
proportion of respondents were un/comfortable having a homosexual 
neighbour. As a result, the FRA was able to identify examples of good practice 
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 Ibid especially 17-22. 
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95
 Ibid 31. 
 218 
± for example, in Poland the first awareness-raising campaign promoting 
acceptance of gays and lesbians was organised in 2003 by the group Campaign 
Against Homophobia.  
 
Using the statistics from Parts I and II of the Homophobia Report, the FRA can 
therefore construct a discourse through which it identifies good practice and 
WKHµJRRG¶0HPEHU6WDWHVDVLW did through the Annual Report. Moreover, the 
discourse also labels the LGBT person as a non-ideal citizen, a citizen 
suffering discrimination, a victim (this is emphasised especially clearly in 
section I.11 of the Report, where quotations taken from LGBT persons 
VXIIHULQJ µPXOWLSOH GLVFULPLQDWLRQ¶ DUH KLJKOLJKWHG LQ ER[HV ± for example: 
µ'HSHQGLQJRQZKLFKSDUWRI%HUOLQ,JRWRLQRQH,JHWSXQFKHGLQWKHPRXWK
EHFDXVH,¶PDIRUHLJQHUDQGLQWKHRWKHUEHFDXVH,¶PDTXHHQ¶DQGµ>L@WLVUHDOO\
difficult sometimes being gay and having a disability, especially when it comes 
WRDFFHVVLELOLW\«,WLVREYLRXVO\TXLWHGLIILFXOWWREHFRPHSDUWRIDFRPPXQLW\
\RXFDQ¶WDFFHVV¶96). 
 
iii. Surveys: EU-MIDIS 
As Chapter 4 outlined, EU-MIDIS is the largest EU-wide survey on 
µLPPLJUDQW DQG HWKQLF PLQRULW\ JURXSV¶ H[SHULHQFHV RI GLVFULPLQDWLRQ DQG
YLFWLPLVDWLRQ LQHYHU\GD\ OLIH¶97 The results of the survey are being released 
over the period 2009-2010. 7KH)5$KDV VR IDU UHOHDVHGDQ µ(8-MIDIS at a 
JODQFH¶ UHSRUW LQWURGXFLQJ the survey and key findings),98 a full technical 
                                                 
96
 Ibid 106-11. 
97
 (n 77).  
98
 European Union Agency for Fundamental Rights (FRA), µ(8-MIDIS at a Glance: 
,QWURGXFWLRQWRWKH)5$¶V(8-ZLGH'LVFULPLQDWLRQ6XUYH\¶, 2009, 14-15 
 219 
report (outlining the methodology)99 DQGWKHILUVWRIDVHULHVRIµ'DWDLQ)RFXV¶
Reports, which give details on selected themes to emerge from the research, on 
µ7KH5RPD¶100  
 
The Roma were chosen as the first group on which to focus because the survey 
showed that, of all the groups surveyed, the Roma reported the highest levels 
of being discriminated against. The FRA selected the groups for sampling 
XQGHU WKH KHDGLQJV RI µLPPLJUDQWV¶ µHWKQLF PLQRULWLHV¶ DQG µnational 
PLQRULWLHV¶RQWKHEDVLVRIWKHIROORZLQJVWDWLVWLFVFRQVLGHUDWLRQRIZKHWKHUWKH
group is vulnerable or at risk of discriminatory treatment or victimisation (so, 
for example, groups not considered at risk included British immigrants in 
Spain); the available population data on the largest immigrant or ethnic 
minority groups in each member state; the minimum overall size of the 
community sufficient for sampling (e.g., 5%); and common shared 
characteristics, namely socially, economically, and/or politically marginalised 
status when compared with the majority.101  
 
The FRA therefore decides, on the basis of statistical data, both which groups 
ZLOOEHODEHOOHGµPLQRULW\¶JURXSVDQGZKLFKJURXSLVWKHPRVWYXOQHUDEOHDQG
will become the focus of a more detailed study, acquiring further information 
                                                                                                                                 
<http://fra.europa.eu/fraWebsite/products/publications_reports/pub_eu-midis_en.htm> 
accessed 24 April 2009. 
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 European Union Agency for Fundamental Rights (FRA), µ(8-MIDIS European Union 
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)LHOGZRUN¶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 European Union Agency for Fundamental Rights (FRA), µ(8-MIDIS European Union 
0LQRULWLHVDQG'LVFULPLQDWLRQ6XUYH\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on this group. The FRA determined, according to data supplied to it by the 
RAXEN networks, that the largest minority groups include, for example, the 
following: Asians (Cyprus), Central and Eastern Europeans (Ireland, UK), 
Roma (Bulgaria, Czech Republic, Greece, Hungary, Poland, Romania and 
Slovakia) and North Africans (Belgium, France, Italy, Malta, Netherlands and 
Spain).102 It further determined that the Roma are the group most vulnerable to 
discrimination, finding that on average for the seven member States where the 
Roma were surveyed and with respect to nine different areas of discrimination 
(e.g., at work, by healthcare personnel), 47% of all respondents stated that they 
had been victims of discrimination based on their ethnicity in the previous 12 
months.103 7KH)5$WKHUHIRUHFRQVWUXFWVDGLVFRXUVHWKURXJKZKLFKWKHµPRVW
YXOQHUDEOH¶ FLWL]HQV RI WKH (8 FDQ EH LGHQWLILHG ± in terms of their minority 
group and in terms of individuals belonging to the most vulnerable minority 
JURXS7KHVHFDQEH ODEHOOHGDV µYLFWLPV¶7KHH[WHQW WRZKLFK WKH LQGLYLGXDO
participates in the survey and hence perpetuates this discourse is a point 
deserving closer examination. I go on to do this in the next chapter. 
 
The reports containing the survey results put across this information in an 
HIILFLHQWZD\7KHµ(8-0,',6DWD*ODQFH¶5HSRUWIRULQVWDQFHFRQWDLQVWKH
main figures and these are neatly presented in bullet points, as percentages, in 
graphs and tables, and with summaries on each section given in boxes.104 The 
information is, therefore, made as accessible as possible, fulfilling the 
objectives of education, administration, and guidance, which I earlier identified 
DVWKHFKDUJHRIWKH)5$¶VH[SHUWV 
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Considering all three of these publications ± the Annual Report 2008, the 
Homophobia Report and the EU-MIDIS survey ± there are a number of reasons 
why the statistics they produce are significant from a governmentality 
perspective. As we saw above in relation to experts, statistics are techniques of 
JRYHUQPHQWZKLFKµJRYHUQULJKWV¶DQGµJRYHUQWKURXJKULJKWV¶ 
 
6WDWLVWLFVµJRYHUQULJKWV¶EHFDXVHILUVWWKHLULPSDFWDIIHFWVWKHULJKWVGLVFRXUVH
RIWKH)5$,QWHUSUHWLQJVWDWLVWLFVPDNHVWKH)5$¶VGLVFRXUVHRQULJKWVYLVLEOH
There is also a broader impact of statistics as tools of government, which is that 
the rights discourse they help to define extends beyond the rights discourse of 
the FRA to the rights discourse of the EU. Thus, both the FRA and the EU are 
constructed as promoters of rights discourse: the FRA is represented as the 
(8¶V LQVWLWXWLRQ IRU ULJKWV SURWHFWLRQ DQG WKH (8 LV UHSUHVHQWHG DV D KXPDQ
ULJKWVRUJDQLVDWLRQ,UHWXUQWRKRZWKHLPSDFWRIWKH)5$¶VVWDWLVWLFDOGDWDFDQ
EHPHDVXUHGDQGKRZWKLVLPSDFWVRQWKH(8¶VULJKts discourse in Chapter 8.  
 
Second, the knowledge which the FRA acquires through statistics is linked to 
progress, or reform. The opinions of the FRA which appear in the final sections 
of the Annual Report and the Homophobia Report are suggestions for reform 
and, by implication, progress. The Homophobia Report: Part II, for instance, 
emphasises that political leaders at the EU and national level need to take a 
firm stance against homophobia and discrimination against LGBT and 
WUDQVJHQGHU SHUVRQV µFRQWULEXting in this way to a positive change in public 
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DWWLWXGHVDQGEHKDYLRXU¶105 I have already pointed out how the Director of the 
FRA has phrased the impact of EU-MIDIS as: working towards a safe 
European Union for all Members of society. The normalising power of rights 
discourse is not realised in this vision of a secure Europe, nor are the governing 
(through) rights processes that are occurring. 
 
,Q WHUPV RI µJRYHUQLQJ WKURXJK ULJKWV¶ VWDWLVWLFV ILUVW SURGXFH D NQRZOHGJH
about the subject ± here the FRA, and by implication the EU, and the citizen. A 
governmentality perspective recognises statistics as a set of technological 
knowledges and identifies which knowledges are being created. Statistics 
create, on the one hand, a knowledge about the Member State and the internal 
human rights situation, as we saw with both reports and the survey (the reports 
LGHQWLILHG H[DPSOHV RI JRRG SUDFWLFH DQG WKH µJRRG¶ 0HPEHU 6WDWH ± for 
H[DPSOH WKH $QQXDO 5HSRUW  LGHQWLILHG WKH 8. DV WKH µJRRG¶ 0HPEHU
State with respect to the amount and range of sanctions issued in racial or 
ethnic discrimination cases). On the other hand, statistics create a knowledge of 
WKHFLWL]HQ0RUHRYHUWKH\FUHDWHDFDWHJRU\RIµYLFWLP¶7KHVWDWLVWLFDOGDWDLQ
the Homophobia Report creates the FDWHJRU\RIWKHµ/*%7YLFWLP¶6WDWHPHQWV
from prominent individuals are included in the Report to emphasise the point, 
VXFKDVµ+RPRSKRELDLVDSUHMXGLFHWKDW,FRQVLGHUWREHSDUWLFXODUO\UHYROWLQJ
DQGXQMXVWLILHG¶106 The EU-MIDIS survey uses statistical data to support the 
FUHDWLRQ RI  WKH µPLQRULW\¶ FLWL]HQ LH WKH FLWL]HQ EHORQJLQJ WR D PLQRULW\
group) and the Roma as categories of victim. This is significant because, as 
pointed out in Chapter 5, the victim ± whether the LGBT person, the person 
                                                 
105
 (n 91) 4. 
106
 Vladimir Spidia, EU Commissioner for Employment, Social Affairs and Equal 
Opportunities, (n 91) 23. 
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belonging to a minority group or the person of Roma origin ± is a politically 
useful category. It is useful because in contrast to the victim, the identity of the 
citizen as the benefactor and object of rights discourse is created. This in turn 
reinforces the LPDJHRIDVDIHDQGVHFXUH(XURSH7KH)5$¶V'LUHFWRUFRQILUPV
this as he presents the EU-0,',6 UHVXOWV DQG VSHDNV RI µRXU YLVLRQ RI D
European Union where all members of society are treated with respect, where 
they can access their right to equality, and ZKHUHWKH\FDQIHHOVDIH¶107 The EU 
becomes a space of security. I explained in Chapter 3 the link between 
governmentality and technologies of security ± the population becomes the 
subject and the object of the mechanisms of security. In the model of the FRA, 
therefore, human rights operate as technologies of security through the 
mechanisms of actors, experts and statistics. 
 
6HFRQG ZLWK UHVSHFW WR µJRYHUQLQJ WKURXJK ULJKWV¶ D JRYHUQPHQWDOLW\
perspective extends the analysis from Chapter 5 by showing that this 
observation applies to the population as a whole ± the results of the 
+RPRSKRELD 5HSRUW DUH VDLG WR UHIOHFW µJHQHUDO WHQGHQFLHV¶108 within the EU 
and EU-0,',6 LV GHVFULEHG DV D µPDMRU UHSUHVHQWDWLYH VXUYH\¶109 Statistics 
govern through rights to make possible the government of the whole 
population of the EU. This is different from the disciplinary type of 
normalisation identified in Chapter 5, since it extends normalisation beyond 
JURXSVRILQGLYLGXDOVHJµYLFWLPV¶WRWKHSRSXODWLRQDVDZKROH,FRPe back 
to this idea of the representation of the population through statistics, and/or 
                                                 
107
 µ6SHDNLQJ Points for EU-0,',63UHVV&RQIHUHQFH¶Press Conference Speech by Morten 
Kjaerum, 5 <http://fra.europa.eu/fraWebsite.eu-midis.index_en.htm> accessed 24 April 2009. 
108
 (n 91) 25. 
109
 (n 77). 
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small numbers of individuals, as a tactic of governmentality in the next two 
chapters. In Chapter 8, I also explain that the recognition of the processes of 
µJRYHUQLQJULJKWV¶DQGµJRYHUQLQJWKURXJKULJKWV¶DUHSDUWRIWKHadvantages of 
a governmentality perspective. 
 
The overall aim, therefore, of placing this amount of emphasis on statistics, and 
examining the Annual Report, the Homophobia Report and the EU-MIDIS 
survey, has been to show statistics as tactics by which governmentality 
RSHUDWHV DQG WRSURYLGH HYLGHQFH IRUGH %~UFD¶VREVHUYDWLRQ WKDW WKH )5$ LV
µJRYHUQLQJE\ LQIRUPDWLRQDGYLFHSHUVXDVLRQDQG OHDUQLQJ¶110 ± i.e., through 
IHDWXUHVFRPPRQO\DVVRFLDWHGZLWKµJRYHUQDQFH¶ ,W LVDOVRLQWHUHVWLQJWRQRWH
how this power relation reinforces itself in the sense that the FRA recognises 
that there is a lack of statistical data in gathering information and data for both 
the Homophobia Report and the EU-MIDIS survey. It points to the need for 
data and statistics ± and this also then becomes part of the progressive human 
rights discourse that is being constructed.  
 
The focus on statistics, experts and actors has developed the analysis in 
&KDSWHU  ZKLFK H[DPLQHG WKH )5$¶V functions as surveillance showing 
characteristics of discipline. Using a governmentality perspective, I examined 
GLVFLSOLQDU\SRZHUDVWKHSRZHUUHODWLRQYLVLEOHLQWKH)5$¶VPRQLWRULQJUROH
Chapter 6 has focused on power as government and taken the governmentality 
analysis further by probing the mundane practices of the FRA. These practices 
have been commonly associated with governance at an institutional and 
                                                 
110
 De Búrca (n 68) 36. 
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DFDGHPLF OHYHO +HQFH JRYHUQPHQWDOLW\ LQWHUYHQHV LQ WKH )5$¶V ULJKWV DQG
governance discourses to show how processes of governing rights and 
governing through rights are occurring.  
 
It is worth mentioning that emphasis on statistics is a feature of sophisticated 
studies on human rights measurement indicators at both an academic and 
institutional (i.e., UN) level.111 Measurement indicators are considered useful 
LQ UHODWLRQ WR KXPDQ ULJKWV IRU WKH RYHUDUFKLQJ UHDVRQ WKDW WKH\ µSURYLGH D
PHWKRGRORJ\ IRU PRQLWRULQJ SURJUHVVLYH UHDOLVDWLRQ¶112 of human rights, to 
their highest attainable standard. In other words, measurement indicators make 
it possible to make progress in relation to rights in two ways, according to Paul 
Hunt and Gillian McNaughton: first, they help the state to monitor its progress 
over time and, second, they help hold the state to account in relation to its 
responsibilities in that particular field. The aim of research on measurement 
LQGLFDWRUV LV WKXV WR SUHVHQW WKH GLIIHUHQFH EHWZHHQ µULJKWV LQ SULQFLSOH¶ DQG
µULJKWVLQSUDFWLFH¶113 and to try to bring actual human rights practices in line 
with the expectations laid out in the international human rights regime.114  
                                                 
111
 See for example S Fukuda-3DUUµ,QGLFDWRUVRI+XPDQ5LJKWVDQG+XPDQ'HYHORSPHQW
2YHUODSVDQG'LIIHUHQFHV¶Statistical Journal of the United Nations Economic 
Commission for Europe 239; T Landman, Studying Human Rights (Routledge, Abingdon 
7/DQGPDQµ&RPSDUDWLYH3ROLWLFVDQG+XPDQ 5LJKWV¶Human Rights 
Quarterly 10LWFKHOODQG-0DF&RUPLFNµ(FRQRPLFDQG3ROLWLFDO,PSOLFDWLRQVRI+XPDQ
Rights 9LRODWLRQV¶ World Politics 476. UN human rights bodies have also been 
preparing reports on the topic ± see for instance Report on Indicators for Monitoring 
Compliance with International Human Rights Instruments, 11 May 2006, HRI/MC/2006/7; 
United Nations Development Programme (UNDP), Human Development Report 2000: Human 
Rights Development, especially Chapter 5 
< http://hdr.undp.org/en/media/HDR_2000_EN.pdf> accessed 20 March 2009.  
112
 3+XQWDQG*0F1DXJKWRQµ$+XPDQ-Rights Based Approach to +HDOWK,QGLFDWRUV¶LQ0$
Baderin and R McCorquodale (eds), Economic, Social and Cultural Rights in Action (OUP, 
Oxford 2007) 303, 303. 
113
 J Foweraker and T Landman, Citizenship Rights and Social Movements: A Comparative 
and Statistical Analysis (OUP, Oxford 1997). 
114
 7/DQGPDQµ0HDVXULQJ+XPDQ5LJKWV3ULQFLSOH3UDFWLFHDQG3ROLF\¶Human 
Rights Quarterly 906. 
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Todd Landman discusses forms of measurement of human rights, saying they 
include the coding of formal legal documents, data that is events-based, 
standards-based and survey-based, and aggregate indicators.115 The focus on 
measurement indicators of human rights may be on statistics. The use of 
statistical data as a powerful tool in the struggle for human rights has been 
identified by the United Nations Development Programme (UNDP).116 
StaWLVWLFV DUH KHUH XQGHUVWRRG LQ D SXUHO\ HPSLULFDO VHQVH DV µD WRRO IRU
DQDO\VLV¶± rights could never be measured fully merely by statistics, the UNDP 
claims.117 An intriguing methodological problem to which Landman118 draws 
attention relates to the comparability of statistical data due to, for instance, the 
absence of an upper limit of violations, or truncating the variation of human 
rights protection across difference countries for the ease of drawing a graph.  
 
Whilst work on measurement indicators draws attention to assumptions and 
problems in the use of statistical data, it is limited in how it interprets 
µVWDWLVWLFV¶ LH QRW DV WHFKQRORJLHV RI JRYHUQPHQW , KDYH KLJKOLJKWHG WKH
analyses of human rights measurement indicators to show that interesting work 
is being done on the use of statistics to map human rights discourse. However, 
what is not in evidence is the use of this information to analyse the process of 
governmentality, rather than simply governance, that is taking place ± and that 
is what this thesis aims to do, in the context of the FRA. 
                                                 
115
 Ibid. 
116
 Hunt and Mcnaughton (n 112) 315 draw attention to a fundamental difficulty: there is a 
multiplicity of terms used to describe indictors and the sheer number, and overlap between the 
terms, is confusing. The authors describe the terms as: performance, statistical, variable, 
process, conduct, outcome, output, result, achievement, structural, screening, qualitative, 
quantitative, core and rated as the categories and labels for indicators that can be found. 
117
 UNDP, Human Development Report 2000 (n 111) 90. 
118
 Landman (n 114). 
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IV. CONCLUSION 
 
This chapter has satisfied two objectives. The first was to situate the FRA 
ZLWKLQWKH(8¶VJRYHUQDQFHGLVFRXUVHDQGGHVFULEHQRWRQO\ZKDWJRYHUQDQFH
talk in the EU is about and why it is talked about, but also to illustrate how the 
working methods of the FRA would be conceived of as governance within a 
traditional analytical framework. The second objective was to analyse certain 
IHDWXUHV RI WKH )5$¶V ZRUNLQJ PHWKRGV IURP D JRYHUQPHQWDOLW\ SHUVSHFtive 
and to thereby show that the Agency exhibits features of governmentality, not 
only of governance. The features discussed were: the actors making up the 
$JHQF\¶VVWUXFWXUHWKHFODVVLILFDWLRQRIWKHVHDFWRUVDVexperts and the use of 
statistics in the )5$¶VWDVNRIFROOHFWLQJLQIRUPDWLRQDQGGDWD([DPLQHGIURP
a point of view which thinks about how these features affect the nature and 
practice of government, the chapter showed how actors, experts and statistics 
DUH WHFKQLTXHV ZKLFK DOORZ WKH )5$ WR µJRYHUQ E\ LQIRUPDWLRQ¶ ± where 
µJRYHUQ¶ UHIHUV WR WKH SURFHVVHV RI µJRYHUQLQJ ULJKWV¶ RQ WKH RQH KDQG DQG
µJRYHUQLQJWKURXJKULJKWV¶RQWKHRWKHU 
 
The analysis in this chapter therefore takes the analysis in Chapter 5 further. 
Chapter 5 concluded that the )5$¶V DGYLVRU\ UROH VKRZV IHDWXUHV RI
monitoring, or disciplinary power ± which revealed the normalising power of 
WKH)5$¶VULJKWVGLVFRXUVH7KLVFKDSWHUH[WHQGVWKHDQDO\VLVE\LGHQWLI\LQJD
different type of normalising power, which operates through tactics (of 
VHFXULW\,WLQWHUYHQHVLQWKH)5$¶VULJKWVDQGgovernance discourses to show 
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that governance features reveal processes of governmentality and that this 
LPSDFWVRQWKH)5$¶VULJKWVGLVFRXUVH7KHLPSRUWDQFHRIUHYHDOLQJWKH)5$¶V
processes as governmentality rather than simply governance is that it unveils 
RSHUDWLRQV RI SRZHU ZKLFK µJRYHUQDQFH WDON¶ DQG LWV XQFULWLFDO
conceptualisation of the FRA, tries to hide. 
 
A governmentality perspective brings new power relations to light, showing 
how actorV H[SHUWV DQG VWDWLVWLFV WKH)5$¶VHYHU\GD\PXQGDQH IHDWXUHV DQG
SUDFWLFHV WKDW DUH UHSUHVHQWHG DV µJRYHUQDQFH¶ SURFHVVHV RSHUDWH ZLWKLQ WKH
political space of the FRA and are thereby the (disciplinary) techniques 
through which the FRA governs (through) rights. The processes of governing 
(through) rights affect the rights discourse of the FRA and the EU and what is 
defined as progress. The progress is toward a safe and secure society for all and 
the mechanism which drives the FRA is a concern with security. A 
governmentality perspective therefore shows that human rights operate as 
technologies of security. The processes of governing (through) rights also 
influence the creation of victim categories. Together these tactics make 
possible the government of a whole population (i.e., the society of the EU) and 
QRWRQO\ WKH UHJXODWLRQRIJURXSVRI LQGLYLGXDOV IRUH[DPSOH WKHµPLQRULWLHV¶
group, as we saw in Chapter 5). 
 
The next chapters expand on this analysis in two main ways. Chapter 7, first, 
adds to the ideDRIZKRLVµJRYHUQHG¶ZKHQWKH)5$¶VULJKWVDQGJRYHUQDQFH
GLVFRXUVHV DUH H[DPLQHG XQGHU D JRYHUQPHQWDOLW\ OHQV ,W H[DPLQHV µRWKHU
DFWRUV¶LQYROYHGLQWKH)5$¶VULJKWVGLVFRXUVHEHVLGHVWKHµH[SHUWV¶LQFOXGLQJ
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the individual. The objective of exploring the role of other actors is to take the 
governmentality analysis full circle and to explain how governmentality 
necessarily involves self-government. Second, Chapter 8 articulates how the 
analysis undertaken here points to the advantages of a governmentality 
SHUVSHFWLYH LQ WHUPV RI WKH LPSOLFDWLRQV WKDW WKLV FULWLTXH KDV IRU WKH )5$¶V
ULJKWV GLVFRXUVH WKH )5$¶V ULJKWV-UHODWHG LGHQWLW\ WKH (8¶V ULJKWV-related 
identity and the identity of the citizen as a rights holder.
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7 
Governmentality as Self-Government 
 
 
I. INTRODUCTION 
 
&KDSWHU  H[SODLQHG KRZ WKH )5$¶V ULJKWV GLVFRXUVH LV D GLVFRXUVH RI
governmentality. In this chapter, I show how governmentality necessarily 
involves self-government ,Q RWKHU ZRUGV KRZ WKH DFWRUV ZLWKLQ WKH )5$¶V
rights and governance discourses govern themselves. The actors which Chapter 
 H[DPLQHG ZHUH WKH µH[SHUWV¶ +HUH , IRFXV RQ DFWRUV ZKLFK ZRXOG QRW
QHFHVVDULO\ ILW XQGHU WKLV ODEHO 7KH FDWHJRU\ RI µH[SHUW¶ HQFRXUDJHV D
governor/governed dichotomy; the experts govern and the targets of 
governmentality are governed. In this chapter I show that governor/governed is 
a false dichotomy. The actors on which I focus are those actors which, within 
the (misleading) governor/governed dichotomy, would be labelled as the 
µJRYHUQHG¶7KH\DUH the individual and the non-governmental organisation. In 
UHODWLRQWRWKHH[SHUWVWKH\DUHWKHµRWKHUDFWRUV¶RIWKH)5$7KH\DUHµRWKHU¶
EHFDXVH WKH\ DUH QRW SDUW RI WKH )5$¶V (8 OHYHO RU QDWLRQDO OHYHO ERGLHV
Rather, they are actors with whom the FRA KDVDUHODWLRQVKLSRIµFRRSHUDWLRQ¶
DFFRUGLQJ WR 5HJXODWLRQ  WKH\ DUH WKHUHIRUH LQWHJUDO WR WKH )5$¶V
structure).1 7KH )5$¶V FRRSHUDWLRQ ZLWK 1*2V LV VSHFLILFDOO\ PHQWLRQHG LQ
Article 10. The individual is not referred to in the Regulation. 
 
                                                 
1
 Council Regulation 168/2007/EC of 15 February 2007 establishing a European Union 
Agency for Fundamental Rights [2007] OJ L53/1, arts 7-10. 
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The UHDVRQVZK\ , IRFXVRQ WKHVH WZR µRWKHU DFWRUV¶DUH ILUVW WKDW WKH\ ERWK
FRPH XQGHU WKH ODEHO RI µFLYLO VRFLHW\¶ 6HFRQG WKH LQGLYLGXDO GHVSLWH QRW
being mentioned in the Regulation, is central to rights discourse. The very 
nature of fundamental rights necessitates the individual as subject ± in this case 
the subject is the citizen of the EU. The centrality of the citizen to the Union as 
LWKDVHYROYHGIURPDµ&RPPXQLW\¶KDVPRUHRYHUEHHQILUPO\UHLWHUDWHGVLQFH
 ZKHQ WKH 7(8 DQQRXQFHG µD QHZ VWage in the process of creating an 
ever-closer union among the peoples RI (XURSH¶ $UWLFOH  DQG EHJDQ
conceptualising the people of the EU as more than economic entities, or 
workers, focusing on citizenship and the rights of the citizen. Third, the very 
iGHD RI µ&RPPXQLW\¶ DW WKH KHDUW RI WKH IRUPHU (XURSHDQ 8QLRQ¶V RULJLQDO
project) necessitates a role for the individual in collective life. Emmanuel 
Decaux has argued that the part played by the individual in collective life is 
enriched through the various forms of civil society that participate in its 
making.2 7KHµFRPPXQLW\¶LVWKXVLQFRPSOHWHZLWKRXWWKHµLQGLYLGXDO¶DQGWKH
µ1*2¶ 
 
7KH5HJXODWLRQPHQWLRQVDQXPEHURIRWKHUµRWKHUDFWRUV¶QDPHO\&RPPXQLW\
bodies, offices and agencies; organisations at Member State and international 
level (specifically National Liaison Officers, NHRIs, the OSCE and the UN); 
the Council of Europe; and civil society in general. The civil society 
organisations are referred to as a cooperation network collectively forming the 
µ)XQGDPHQWDO 5LJKWV 3ODWIRUP¶ )53 7KLV FRQVLVWV RI QRQ-governmental 
RUJDQLVDWLRQV GHDOLQJ ZLWK KXPDQ ULJKWV WUDGH XQLRQV DQG HPSOR\HUV¶
                                                 
2
 ('HFDX[µ+XPDQ5LJKWVDQG&LYLO6RFLHW\¶in P Alston et al (eds), The EU and Human 
Rights (OUP, Oxford 1999) 899. 
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organisations, relevant social and professional organisations, churches, 
religious, philosophical and non-confessional organisations, universities and 
other qualified experts of European and international bodies and 
organisations.3  
 
, KDYH QRW GLVPLVVHG WKH RWKHU µRWKHUV¶ WR ZKLFK WKH 5HJXODWLRQ KDV PDGH
reference without consideration, for instance, the NHRI. It is true that an 
examination of the role of the NHRI would have provided an equally poignant 
LQVLJKW LQWR WKH ZRUNLQJV RI µVHOI-JRYHUQPHQW¶ 7KH VDPH FDQ EH VDLG RI DQ
H[DPLQDWLRQ RI WKH UROH RI WKH (XURSHDQ 3DUOLDPHQW LQ WKH )5$¶V ULJKWV
discourse. Another siJQLILFDQW µRWKHU¶ LV WKH &RXQFLO RI (XURSH 7KH )5$
clearly cannot be separated from this pre-existing human rights organisation 
and indeed it has repeatedly stressed a relationship of cooperation and mutual 
reliance with the Council of Europe.4 Another actor noticeably missing from 
the discussion (missing from the Regulation in fact) is the ECJ. The Court has 
been largely responsible for the development of the rights discourse of the 
                                                 
3
 (n 1) art 10. 
4
 Ibid UHFLWDODUWEDQGDUW7KHµ)DFWVKHHWRQWKH)5$¶PHQWLRQVLQWKHRSHQLQJ
SDUDJUDSKWKDWWKH)5$µFRRSHUDWHV«in particular with the Council of EurRSH¶ 
< http://fra.europa.eu/fraWebsite/attachments/factsheet_en.pdf> accessed 20 March 2009. On 
WKHKRPHSDJHRIWKH)5$¶VZHEVLWHXQGHUµ)$4¶4XHVWLRQLVµ+RZGRHV)5$FRRperate 
with organisations at Member State and international level, the Council of Europe in 
SDUWLFXODU"¶http://fra.europa.eu/fraWebsite/faq/faq_en.htm> accessed 20 March 2009. 
Moreover, the FRA releases joint statements on fundamental rights issues with the Council of 
(XURSHVHHIRUH[DPSOHµ-RLQW6WDWHPHQWRIWKH(8)XQGDPHQWDO5LJKWV$JHQF\DQGWKH
&RXQFLORI(XURSH¶V&RPPLVVLRQHUIRU+XPDQ5LJKWVRQWKH'XUEDQUHYLHZFRQIHUHQFH¶
<http://fra.europa.eu/fra/material/pub/speeches/JointStat-Durban-Review-conf-051208_en.pdf 
> accessed 5 December 2008. The Council of Europe arguably merits closer examination than 
,KDYHJLYHQLWKHUH,WFDQEHVHSDUDWHGRXWIURPWKHRWKHUµRWKHU¶DFWRUV,KDYHPHQWLRQHG
since it has its own rights discourse, governed by its own tactics (e.g., the discourse is located 
in the European Convention on Human Rights and the jurisprudence of the European Court of 
Human Rights). Nevertheless, it is both accurate and sufficient to the analysis I am making 
here to recognise the Council of Europe as an actor with which the FRA has an amplified 
relationship of cooperation. See also Chapter 1 (n 52) and Chapter 5 (n 66). 
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Union from the 1970s onwards5 and there is already extensive comment to be 
IRXQGRQWKH(&-¶VUROHLQWKLVUHVSHFW6 :KLOVWWKHUROHVRIWKHVHRWKHUµRWKHUV¶
would merit examination from a governmentality perspective, the strength in 
delimiting this study to an exploration of the role of the individual citizen and 
the NGO as other actors is that they are, I believe, more readily misidentified 
DVµWKHJRYHUQHG¶LQWKHIDOVHGLFKRWRP\RIJRYHUQRUJRYHUQHG 
 
Overall then, the aim of this chapter is to extend the governmentality analysis 
presented thus far in the thesis. Previously, I have referred to governmentality 
DV WKH µFRQGXFW RI FRQGXFW¶ ± i.e., an activity or practice that aims to shape, 
guide or affect the conduct of some person or persons. It is important to 
XQGHUVWDQGWKHPHDQLQJRIµFRQGXFW¶WRXQGHUVWDQGVHOI-governmentµ&RQGXFW¶
(conduite), a term that stems from the pastoral power we have encountered in 
previous chapters, refers to two things: it is, on the one hand, the activity of 
conducting (the verb conduire means to conduct) or of conduction (la 
conduction). But, on the other hand and equally, it is also the way in which one 
conducts onself (se conduire), lets oneself be conducted (se laisse conduire), is 
conducted (est conduit), and the way in which one behaves (se comporter) as 
an effect of a form of conduct.7 A Foucauldian perspective on government 
concerns itself principally but not exclusively with government in the political 
                                                 
5
 Note in particular: Case 29/69 Stauder v City of Ulm [1969] ECR 419; Case 11/70 
Internationale Handelsgesellschaft mbH v Einfuhr-und Vorratsstelle für Getreide und 
Futtermittel [1970] ECR 1125; Case 4/73 Nold v Commission [1974] ECR 491; Case 36/75 
Rutili v Minister for the Interior [1975] ECR 1219; Case C-36/02 Omega Spielhallen-und 
Automatenaufstellungs-GmbH v Oberbürgermeisterin des Bundesstadt Bonn [2004] ECR I-
9609. 
6
 For example J &RSSHOODQG$2¶1HLOOµ7KH(XURSHDQ&RXUWRI-XVWLFH7DNLQJ5LJKWV
6HULRXVO\"¶Legal Studies 227; J :HLOHUDQG1/RFNKDUWµ³7DNLQJ5LJKWV6HULRXVO\´
6HULRXVO\7KH(XURSHDQ&RXUWDQGLWV)XQGDPHQWDO5LJKWV-XULVSUXGHQFH¶Common 
Market Law Review 51. 
7
 M Foucault, Security, Territory, Population (M Senellart, ed; G Burchell, trs) (Palgrave 
Macmillan, Basingstoke 2007) 193. 
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GRPDLQ*RYHUQPHQWDVDQDFWLYLW\FRXOGFRQFHUQWKHJRYHUQPHQWRIRQH¶Vself 
and of others. Such reasoning suggests that to describe government as a 
UHODWLRQ EHWZHHQ WKH µJRYHUQHG¶ DQG WKH µJRYHUQRU¶ LV LQDFFXUDWH 7KHUH FDQ
FRQVHTXHQWO\ EH QR QHDW FDWHJRU\ RI µWKH JRYHUQHG¶ 5DWKHU WKH VR-called 
µJRYHUQHG¶ LV DW RQFH JRYHUQHG DQG WKH JRYHUQRU H[HUFLVLQJ D IRUP RI
government of the self. ,QWKHFRQWH[WRIWKLVVWXG\WKHµVHOYHV¶WKDW,UHIHUWR
DUHWZRVSHFLILFµRWKHUV¶RIWKH)5$WKHLQGLYLGXDODQGWKH1*2 
 
This chapter therefore shows how governmentality, as it has been described in 
the previous chapters, comes full circle so that a process of self-government is 
identifiable. That is, the chapter reveals that governmentality refers not only to 
a technology of power but also to a technology of the self. In doing so, this 
chapter provides a more complete understanding of the process of µJRYHUQLQJ
WKURXJK ULJKWV¶ ZKLFK , GHVFULEHG SUHYLRXVO\ LQ &KDSWHU   ,W H[WHQGV WKH
SURSRVLWLRQWRVKRZKRZDVZHOODVµJRYHUQLQJWKURXJKULJKWV¶± meaning that 
the individual is governed through rights discourse by being classed as, or in 
opposition tR WKH µYLFWLP¶ ± individuals and NGOs govern themselves. This 
H[WHQVLRQVHUYHVWRVWUHQJWKHQWKHK\SRWKHVLVWKDWWKH)5$¶VULJKWVGLVFRXUVHLV
a discourse of governmentality since it shows how the techniques of 
government are exercised not only by abstract experts over the governed and 
via statistics ± EXW WKH µVR-FDOOHG¶ JRYHUQHG JRYHUQ WKHPVHOYHV WKHUHE\
reinforcing and strengthening government. 
 
,SURFHHGE\RXWOLQLQJ LQ3DUW ,, WKHPHDQLQJRI WKH WHUPµVHOI-JRYHUQPHQW¶
3DUW ,,, H[DPLQHV WKH µLQGLYLGXDO DV RWKHU¶ DQG WKH µ1*2 DV RWKHU¶
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respectively. It focuses on the characteristics that qualify these entities as 
µDFWRUV¶DQGKRZWKHVHFKDUDFWHULVWLFVIRUPSDUWRIDQHTXDWLRQWKDWHTXDOVVHOI-
government. 
 
II. SELF-GOVERNMENT 
 
A. From Discipline to Government, to Self-Government 
As he reiterated many times throughout his writings, lectures and interviews, 
)RXFDXOW¶VSURMHFWZDVWRµFUHDWHDKLVWRU\RIWKHGLIIHUHQWPRGHVE\ZKLFKLQ
RXUFXOWXUHKXPDQEHLQJVDUHPDGHVXEMHFWV¶8 This focus led him to examine 
WKHVSHFLILFWHFKQLTXHVRUµWUXWKJDPHV¶WKDWKXPDQEHLQJVXVHWRXQGHUVWDQG
themselves.9 +H GLVWLQJXLVKHG IRXU VXFK WHFKQLTXHV RU µWHFKQRORJLHV¶ 
technologies of production ± that enable the production, transformation or 
manipulation of things; 2) technologies of sign systems, which allow us to use 
signs, meanings and symbols; 3) technologies of power, which determine the 
conduct of individuals, submitting them to domination or to certain ends, 
thereby objectivising the subject; and 4) technologLHVRIWKHVHOIµZKLFKSHUPLW
individuals to effect by their own means or with the help of others a certain 
number of operations on their own bodies and souls, thoughts, conduct, and a 
way of being, so as to transform themselves in order to attain a certain state of 
KDSSLQHVV SXULW\ ZLVGRP SHUIHFWLRQ RU LPPRUWDOLW\¶10 It is the latter two ± 
the technologies of power or domination and the technologies of the self ± that 
                                                 
8
 0)RXFDXOWµ7KH6XEMHFWDQG3RZHU¶LQ0)RXFDXOWPower: Volume 3: Essential Works of 
Foucault 1954-1984 (J Faubion, ed; R Hurley, trs) (Penguin, London 2002) 326, 326.  
9
 0)RXFDXOWµ7HFKQRORJLHVRIWKH6HOI¶LQ/0DUWLQHWDOHGVTechnologies of the Self: A 
Seminar With Michel Foucault (University of Massachusetts Press, Amherst 1988) 16, 18. 
10
 Ibid. 
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Foucault was most interested in. He termed the contact between these two 
technologies µJRYHUQPHQWDOLW\¶ 
 
)RXFDXOWFRQIHVVHGWKDWKHKDGSHUKDSVµLQVLVWHGWRRPXFK¶RQWKHWHFKQRORJLHV
RIGRPLQDWLRQDQGSRZHU%\WKHHDUO\VKHKDGEHFRPHµPRUHDQGPRUH
interested in the interaction between oneself and others in the technologies of 
individual domination, the history of how one individual acts upon himself, in 
WKHWHFKQRORJ\RIWKHVHOI¶11 He had already begun to introduce the concept of 
government of the self in his lectures Security, Territory, Population.12 Here, 
KHGHVFULEHG µJRYHUQPHQWDOLW\¶DV WKHJHQHUDOSUREOHPRIJRYHUQPHQWZKLFK
could be broken down into many different problems. He listed, first and 
IRUHPRVWWKHµgovernment of oneself¶GHVFULELQJDVL[WHHQWKFHQWXU\UHWXUQWR
Stoicism and the problem of how to govern oneself).13 He also mentioned the 
problem of government of souls and conduct (the problem of Catholic or 
Protestant pastoral doctrine), the government of children (the emergence of the 
problem of pedagogy in the sixteenth century) and, lastly, the government of 
the state by the prince. These problems of government could thus be 
XQGHUVWRRGDVµ+RZWRJRYHUQoneself, how to be governed, by whom should 
ZHDFFHSWWREHJRYHUQHGKRZWREHWKHEHVWSRVVLEOHJRYHUQRU"¶14 
 
Foucault described all his work as fragmentary and forming no coherent 
whole15 but in respect of the technology of the self, given his early death, his 
                                                 
11
 Ibid 19. 
12
 Foucault (n 7). 
13
 Ibid 88. 
14
 Ibid 88. 
15
 0)RXFDXOWµ7ZR/HFWXUHV¶LQ0)RXFDXOWPower/Knowledge (C Gordon, ed; C Gordon and 
others, trs) (Longman, London 1980) 78, 78-79. 
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work remained more unfinished. The fragments that exist nevertheless reveal 
an interesting extended perspective on government and have been applied to 
thaWµQHZVXE-GLVFLSOLQH¶16 of studies in governmentality (identified in Chapter 
3) across the human sciences.17  
 
B. Care of the Self 
To explore his interest in the government of oneself, and to remain true to his 
methodology of genealogical analysis, Foucault examined the development of 
the technology of the self in two different contexts which he saw as historically 
adjacent: Greco-Roman philosophy and Christian spirituality.18 A main interest 
behind this examination was to analyse the relation between the care of the self 
and knowledge RI WKH VHOI 0XFK RI )RXFDXOW¶V GLVFXVVLRQ LQ WKLV UHVSHFW
IRFXVHG RQ KRZ WKH REOLJDWLRQ WR µNQRZ RQHVHOI¶ KDV REVFXUHG µWDNH FDUH RI
\RXUVHOI¶ UHSUHVHQWLQJ DQ LQYHUVLRQ RI WKH KLHUDUFK\ RI WKH WZR SULQFLSOHV RI
DQWLTXLW\ µWDNH FDUH RI \RXUVHOI¶ DQG µNQRZ WK\VHOI¶ 7KH UHDVRQV IRU WKLV
included, first, a transformation in the moral principles of Western society: we 
have inherited the principles of Christian morality, which makes taking care of 
ourselves an immorality, since the condition of salvation is taught as self-
renunciation. Second, the influences of theoretical philosophy have meant that 
                                                 
16
 M Dean, Governmentality: Power and Rule in Modern Society (Sage, London 1999) 2. 
17
 In Part III, I refer to the work of Nikolas Rose in particular: N Rose, Powers of Freedom: 
Reframing Political Thought (CUP, Cambridge 15RVHµ*RYHUQPHQWDQG&RQWURO¶
(2000) 40 British Journal of Criminology 15RVHµ7KH3ROLWLFVRI/LIH,WVHOI¶
Theory, Culture and Society 1; N Rose, The Politics of Life Itself (Princeton University Press, 
3ULQFHWRQ15RVHHWDOµ*RYHUQPHQWDOLW\¶Annual Review of Law and Social 
Science 83. 
18
 )RXFDXOWQ0)RXFDXOWµ2QWKH*RYHUQPHQWRIWKH/LYLQJ¶LQ0)RXFDXOWPower: 
Volume 3: Essential Works of Foucault 1954-1984 (J Faubion, ed; R Hurley, trs) (Penguin, 
/RQGRQ0)RXFDXOWµ7KH+HUPHQHXWLFRIWKH6XEMHFW¶LQ0)RXFDXOWPower: 
Volume 3: Essential Works of Foucault 1954-1984 (J Faubion, ed; R Hurley, trs) (Penguin, 
London 2002) 93. 
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the knowledge of the self (the thinking subject) constitutes the most 
fundamental principle in a theory of knowledge.  
 
A government-of-the-self perspective privileges the idea of care of the self. 
:KDWGLG)RXFDXOWPHDQE\WKHWHUPVµFDUH¶DQGµVHOI¶"7KHµVHOI¶KHFODLPHG
UHIHUUHGµQRW>WR@FORWKLQJWRROVRUSRVVHVVLRQV,WLVWREHIRXQGLQWKHSULQFLSOH
which uses these tools, a principle not of the body but of the soul. You have to 
worry about your soul ± WKDWLVWKHSULQFLSDODFWLYLW\RIFDULQJIRU\RXUVHOI¶19 
µ&DUH¶ RI RQHVHOI FRQVLVWV RI WKH DFWLYLW\ RI NQRZLQJ DQG H[DPLQLQJ WKH
VRXOVHOI )RXFDXOW¶V DQDO\VLV FRQVLGHUHG WKH ZRUNs of Plato (particularly 
Alcibiades I) and explained the background to and the problems that endured 
WKURXJKRXW DQWLTXLW\ ZLWK WKH FRQFHSW RI µWDNLQJ FDUH RI RQHVHOI¶ %XW WR
contemplate these issues, though fascinating, is not especially relevant to my 
study. It is, rather, more important simply to note that the preoccupation with 
WKHFDUHRIWKHVHOIPHDQWWKDW)RXFDXOW¶VODWHUZRUNKDVEHFRPHFODVVLILHGDVD
novel approach to ethics.20 +LV IRFXV RQ WKH µVXEMHFW¶ WXUQHG WR DQDO\VLQJ
subjectivity in terms oIHWKLFV+HXQGHUVWRRGµHWKLFV¶DV µWHFKQRORJLHVRI WKH
self ± ways in which human beings come to understand and act upon 
themselves within certain regimes of authority and knowledge, and by means 
of certain techniques directed to self-LPSURYHPHQW¶21 Therefore, government 
becomes ethical when it is self-government ± i.e., when it engages with how 
WKH µJRYHUQRUV¶ DQG WKH µJRYHUQHG¶ regulate themselves. Further, an 
examination of self-government reveals that the governor and the governed are 
aspects of the one actor. Government necessarily concerns practices of the self 
                                                 
19
 Foucault (n 9) 25. 
20
 5RVHHWDOµ*RYHUQPHQWDOLW\¶Annual Review of Law and Social Science 83, 89. 
21
 Ibid 90. My emphasis. 
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since it engages with those practices which try to shape, guide and affect the 
desires, aspirations, needs and lifestyles of individuals and groups of 
individuals.  
 
Foucault held what Colin GRUGRQKDVGHVFULEHGDVDµ6LV\SKHDQRSWLPLVP¶WKDW
the governed could themselves become engaged in government, without the 
assumption of compliance and complicity. That is, he hoped to reach a point of 
DQDO\VLV ZKLFK VKRZHG WKDW µ>W@R ZRUN ZLWK D JRYHUQPHQt implies neither 
subjection or global acceptance. One can simultaneously work and be restive. I 
HYHQ WKLQN WKDW WKH WZR JR WRJHWKHU¶22 Gordon states that in this respect 
)RXFDXOW¶V KRSHV KDYH EHHQ GLVDSSRLQWHG <HW ZKLOH WKLV PD\ EH WKH FDVH
)RXFDXOW¶V contributions have been taken up by scholars of governmentality 
studies to produce valuable insights into their respective fields. I use some of 
these in my analysis, below. 
 
C. Self-Government In Action 
Throughout this thesis, I have used a number of NikoODV5RVH¶VFRQWULEXWLRQV
WRVXSSRUWP\ZRUN,ILQGLWXVHIXOKHUHWRGUDZRQ5RVH¶VThe Politics of Life 
Itself,23 ZKHUH KH LQWURGXFHV WKH FRQFHSW RI µHWKRSROLWLFV¶ 7KH WHUP H[WHQGV
)RXFDXOW¶V QRWLRQ RI µELRSRZHU¶ WR WKH YHU\ HWKRV RI KXPDQ H[LVWHQFH µWKe 
sentiments, moral nature or guiding beliefs of persons, groups or 
LQVWLWXWLRQV¶24). Rose describes the twenty-ILUVWFHQWXU\DVDµELRWHFKFHQWXU\¶
                                                 
22
 C Gordon, µ*RYHUQPHQWDO5DWLRQDOLW\$Q,QWURGXFWLRQ¶in G Burchell et al (eds), The 
Foucault Effect: Studies in Governmentality (University of Chicago Press, Chicago 1991) 1, 48 
TXRWLQJ)RXFDXOWµEst-il donc nécessaire de penser"¶ 
23
 N Rose, The Politics of Life Itself (Princeton University Press, Princeton 2007); N Rose, 
µ7KH3ROLWLFVRI/LIH,WVHOI¶Theory, Culture and Society 1. 
24
 15RVHµ7KH3ROLWLFVRI/LIH,WVHOI¶Theory, Culture and Society 1, 18. 
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µDQ DJH RI PDUYHOORXV \HW WURXEOLQJ QHZ PHGLFDO SRVVLELOLWLHV¶25 Whereas in 
the eighteenth and nineteenth centuries, he observes, the vital politics was a 
µSROLWLFV RI KHDOWK¶ LH FRQFHUQHG ZLWK UDWHV RI ELUWK GHDWK ZLWK GLVHDVHV
etc.), the vital politics of the twenty-first century is concerned with a politics of 
µOLIHLWVHOI¶± ZLWKKRZWRµFRQWUROPDQDge, engineer, reshape and modulate the 
YHU\YLWDOFDSDFLW\RIKXPDQEHLQJVDVOLYLQJFUHDWXUHV¶26 
 
In the context of health, an ethopolitics describes how every citizen has 
become an active partner in the drive for health and accepting of their 
responsibility for securing their own well-being. Health has been reshaped as a 
value that has become entangled with the aspirations of the people themselves. 
$Q µHWKRSROLWLFV¶ UHYHDOV KRZ WKHVH DVSLUDWLRQV SURYLGH WKH PHGLXP WKURXJK
which good government becomes connected with the imperatives of self-
JRYHUQPHQW 7KDW LV µHWKRSROLWLFV FRQFHUQV LWVHOI ZLWK WKH VHOI-techniques by 
which human beings should judge themselves and act upon themselves to make 
WKHPVHOYHVEHWWHUWKDQWKH\DUH¶27 
 
)RXFDXOW¶V LGHDV RQ JRYHUQPHQW and self-government have, moreover, been 
used by Mitchell Dean WR FRLQ WKHQRWLRQRI µUHIOH[LYHJRYHUQPHQW¶ 28 Dean 
understands the mechanisms for active participation within the technologies of 
FLWL]HQVKLSWREHUHSUHVHQWDWLYHRIµUHIOH[LYHJRYHUQPHQW¶± which he describes 
as sites of self-JRYHUQPHQW RU WKH µJRYHUQLQJ RI JRYHUQPHQW¶ 7KDW LV
UHIOH[LYH JRYHUQPHQW QR ORQJHU DLPV WR JRYHUQ WKURXJK µVRFLHW\¶ ,W DLPV
                                                 
25
 N Rose, The Politics of Life Itself (Princeton University Press, Princeton 2007) 1. 
26
 Ibid 3. 
27
 Rose (n 24) 18. 
28
 Dean (n 16) 2. 
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rather, to transform society and govern through this transformation. It seeks to 
achieve this transformation through the government of the mechanisms, 
techniques and agencies of government themselves. In the transformed society, 
WKHµVRFLDO¶ZLOOEHRSHQWRGLDORJXHDQGSDUWLFLSDWLRQZLWKFRPPXQLWLHVVRFLDO
groups and movements. It will emphasise the self-management and self-
H[SUHVVHGQHHGVRIWKHFRQVXPHUVRIH[SHUWLVHDQGVHUYLFHV,GUDZRQ'HDQ¶V
and the other contributions in the analysis that follows, where I examine the 
role of the individual citizen and the NGO. 
 
III. THE INDIVIDUAL AND THE 1*2$6µ27+(5¶ 
 
,QWKLVVHFWLRQE\µLQGLYLGXDO¶,PHDQWKHLQGLYLGXDODVFLWL]HQ7KHLQGLYLGXDO
LV QRW UHIHUUHG WR VSHFLILFDOO\ LQ WKH )5$¶V 5HJXODWLRQ 7KH )5$ GRHV
KRZHYHU SD\ GLUHFW DWWHQWLRQ WR WKH LQGLYLGXDO E\ DVNLQJ WKH TXHVWLRQ µ<RX
have been discriminated against - FDQ )5$ KHOS \RX"¶29 µ1*2¶ UHIHUV WR DQ
organisation of civil society that is not affiliated with government and is 
created by private individuals.30 7KH )5$¶V 5HJXODWLRQ VLQJOHV RXW WKH 1*2
from other institutions of civil society iQ $UWLFOH  RQ µFRRSHUDWLRQ ZLWK
FLYLO VRFLHW\¶ ZKLFK VWDWHV WKH µ$JHQF\ VKDOO FORVHO\ FRRSHUDWH ZLWK QRQ-
governmental organisations and ZLWK LQVWLWXWLRQV RI FLYLO VRFLHW\¶ WKHUHIRUH
mentioning the NGO as a category in its own right. In the list of actors with 
                                                 
29
 This statement used to appear on the home page of the FRA website 
(<http://fra.europa.eu/fra/index.php> accessed 9 December 2008) but since the refurbishment 
of tKHVLWHWKDWWRRNSODFHRQ-DQXDU\WKHTXHVWLRQQRZDSSHDUVLQWKHOLVWµ)$4¶
which is accessible on the home page < http://fra.europa.eu/fraWebsite/home/home_en.htm> 
accessed 30 January 2009. 
30
 µ&LYLOVRFLHW\¶LVLQLWVHOIDQLQGLVWLQFWWHUP7KH&HQWUHIRU&LYLO6RFLHW\/RQGRQ6FKRRORI
(FRQRPLFVGHILQHLWDVµa diversity of spaces, actors and institutional forms, varying in their 
GHJUHHRIIRUPDOLW\DXWRQRP\DQGSRZHU¶
<http://www.lse.ac.uk/collections/CCS/introduction.htm#generated-subheading2> accessed 2 
March 2008. 
 242 
ZKRPWKH$JHQF\LVWRHVWDEOLVKDµFRRSHUDWLRQQHWZRUN¶ZKLFKLVUHIHUUHGWR
later in the same Article (i.e., the FRP), the Regulation mentions the NGO first 
in the list.31 
 
I examine here, initially, how the individual and the NGO interact with the 
FRA and then go on to explain how this interaction engages a responsibility on 
the part of these actors. I demonstrate how, together, these elements of 
interaction (or participation) and responsibility can be said to constitute self-
government.  
 
A. Participation 
 
i. The Individual 
The individual has had the opportunity of interaction with the FRA since 
EHIRUH WKH $JHQF\¶V HVWDEOLVKPHQW ,Q WKH IRUPDWLYH VWDJHV RI WKH $JHQF\¶V
development, the individual was involved in the public consultation process 
that led up to the enactment of legislation establishing the FRA. That is, the 
LQGLYLGXDOZDVLQYROYHGLQUHVSRQGLQJWRWKH&RPPLVVLRQ¶V&RPPXQLFDWLRQRI
October 2004.32 The Communication attracted responses from 94 contributors, 
                                                 
31
 )XUWKHUPRUHWKHROG)5$ZHEVLWHLQFOXGHGDµOLQNV¶FDWHJRU\XQGHUZKLFKWKHVLWHRIIHUHG
DSSUR[LPDWHO\OLQNVWRµDFWRUV¶LQWKHILHOGRIZRUNRIUDFLVP[HQRphobia and related 
DUHDV7KHFDWHJRU\µ(8-1*2¶ZDVRQHRXWRIVL[OLVWHGXQGHUµOLQNV¶7KHRWKHUFDWHJRULHV
were: European institutions, inter-governmental organisations, research institutes and 
universities, EU Member States and other). A further link ZDVµ(80HPEHU6WDWHV¶DQGXQGHU
each Member State a number of NGOs are listed; under the UK alone there were 34 NGOs 
listed <http://www.fra.europa.eu/fra/index.php> accessed 21 November 2008. 
32
 CommuQLFDWLRQIURPWKH&RPPLVVLRQµ7KH)XQGDPHQWDO5LJKWV$JHQF\3XEOLF
&RQVXOWDWLRQ'RFXPHQW¶&20ILQDO2FWREHU(XURSHDQ3ROLF\(YDOXDWLRQ
&RQVRUWLXP(3(&µ3UHSDUDWRU\VWXG\IRU,PSDFW$VVHVVPHQWDQG([-Ante Evaluation of a 
FundamentaO5LJKWV$JHQF\$QDO\VLVRI5HVSRQVHVWR3XEOLF&RQVXOWDWLRQ¶-DQXDU\ 
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of which 13 were private individuals.33 That the number is small does not 
matter to the analysis here. It is not only the actuality of the individual having 
been directly involved in the formative discourse that is of significance but, 
more so, the fact that the individual had the possibility of being involved. 
Moreover, even small figures come to be representative of the population of 
the EU. I come back to this issue. 
 
Since the establishment of the FRA, the individual has had further 
opportunities for interaction with the Agency. First, through surveys. The most 
important and detailed example is the EU-MIDIS survey. A total of 23,500 
immigrants and ethnic minority people were surveyed face-to-face during 2008 
in all 27 Member States. In addition, 5,000 people from the majority 
population living in the same areas as minorities were interviewed in 10 
Member States, so as to allow for comparison of results. The survey used the 
same standardised questionnaire in all Member States, which is divided into 
eight categories, namely: general discrimination, rights awareness, 
discrimination experiences, experience of crime, corruption, police contact, 
customs and border control, and background information. The questionnaire 
consists of 150 questions and 300 variables (answers), taking into account what 
the FRA anticipated as all the possible answers people could give in response 
to the questions. Each interview lasted for between 20 minutes and one hour.34  
 
                                                 
33
 A list of the private citizens (12 named and one anonymous) can be found in Annex 1 of the 
µ$QDO\VLVRI5HVSRQVHVWR3XEOLF&RQVXOWDWLRQ¶ibid. 
34
 European Union Agency for )XQGDPHQWDO5LJKWV)5$µ(8-MIDIS at a Glance: 
,QWURGXFWLRQWRWKH)5$¶V(8-ZLGH'LVFULPLQDWLRQ6XUYH\¶
<http://fra.europa.eu/fraWebsite/products/publications_reports/pub_eu-midis_en.htm> 
accessed 24 April 2009 
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The EU-MIDIS survey is illustrative of how the individual directly participates 
in the rights discourse of the FRA. The responses given by the respondents 
become part of the rights discourse of the Agency. The FRA collates and 
comparatively analyses the information attained from the responses and this 
information becomes the results from the survey. They represent the internal 
situation in the EU as to ethnic minority discrimination. This is an important 
point; the individual responses become representative of the population of the 
EU as a whole. The FRA describes EU-0,',6 DV D µPDMRU UHSUHVHQWDtive 
VXUYH\¶35 ± and this element of representation is a significant part of self-
government. I elaborate on this in section B.  
 
Surveys were also a technique used for gathering information and data in Part 
,, RI WKH+RPRSKRELD5HSRUW µ7KH6RFLDO6LWXDWLRQ¶36 For example, surveys 
ZHUH FRQGXFWHG DW (XURSHDQ DQG QDWLRQDO OHYHO WR DVVHVV µDWWLWXGHV WRZDUGV
/*%7SHRSOH¶VHFWLRQ,RI WKH5HSRUW'DWDIURPWKHODUJHVWVXUYH\RILWV
kind in the United Kingdom was used to compare information and data on 
homophobia and access to health services (section I.6 of the Report).37 The 
results of the surveys become ingrained as statistics in the Homophobia Report. 
They therefore also come to represent the rights discourse of the FRA. 
Furthermore, those individuals who were involved in the surveys and 
interviews, questionnaires, etc. that were used to collect the information and 
data needed for the Report represent the entire population of the EU. The 
                                                 
35
 <http://fra.europa.eu/fraWebsite/eu-midis/eumidis_details_en.htm > accessed 23 April 2009. 
36
 European Union $JHQF\IRU)XQGDPHQWDO5LJKWV)5$µ+RPRSKRELDDQG'LVFULPLQDWLRQ
RQWKH*URXQGVRI6H[XDO2ULHQWDWLRQLQWKH(80HPEHU6WDWHV3DUW,,7KH6RFLDO6LWXDWLRQ¶
31 March 2009 
<http://fra.europa.eu/fraWebsite/products/publications_reports/pub_cr_homophobia_p2_0309_
en.htm> accessed 24 April 2009. 
37
 Ibid see especially 31 and 80. 
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)5$¶V ULJKWV GLVFRXUVH LV XVHG WR SURYLGH DGYLFH DQG H[SHUWLVH WR WKH 8nion 
institutions ± and the results of the Homophobia Report have had the impact of 
prompting a response from the EU institutions on taking action to combat 
homophobia and discrimination based on sexual orientation.38 I discuss the 
wider implications that this has for the rights discourse of the FRA affecting 
the rights discourse of the EU in the next and final chapter of the thesis.  
 
The FRA also recently asked the individual for feedback on its new website 
through a survey (FRA website survey).39 This was a voluntary exercise, 
involving a 17-page set of questions on the ease of accessibility, the nature of 
the information available, etc. on the new website. There was room at the end 
of each section to make general comments and so the survey did allow for 
creative and detailed feedback (sections were divided into areas ± e.g., 
accessibility, range of information available). Individuals who had subscribed 
to the FRA newsletter received an email asking them to participate in the 
survey. 
 
A second example of how the individual interacts with the FRA is through 
DFFHVVLQJ LWYROXQWDULO\ DQGRQRQH¶VRZQ LQLWLDWLYH7KHZHEVLWHRI WKH)5$
DVNV WKH LQGLYLGXDO WKHTXHVWLRQ µ<RXKDYHEHHQGLVFULPLQDWHGDJDLQVW ± can 
                                                 
38
 Commission (EC), Proposal for a Council Directive on implementing the principle of equal 
treatment between persons irrespective of religion or belief, disability, age or sexual 
orientation, COM (2008) 426 final, 2 July 2008; European Parliament Resolution on the 
application of Directive 2004/38/EC on the right of citizens of the Union and their family 
members to move and reside freely within the territory of Member States, INI/2008/2184, 2 
April 2009. 
39<https://www.surveymonkey.com/s.aspx?sm=Kcd_2bGYOIyqG9qjcRgT_2bSCQ_3d_3d> 
accessed 3 March 2009. 
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)5$KHOS\RX"¶40 7KHUHVSRQVHVWDWHVWKDWµ)5$ZLOOPake people more aware 
of their fundamental rights. It is not empowered to deal itself with individual 
complaints but it can refer people to organisations in each Member State where 
LQGLYLGXDOV FDQJR IRU µKHOS DGYLFH DQG DOVR VXSSRUW LQ OHJDOPDWWHUV¶41 The 
individual is referred to National Equality Bodies42 and NHRIs.43 Links to the 
UHOHYDQWERGLHVDFFRUGLQJWRWKHLQGLYLGXDO¶V0HPEHU6WDWHDUHSURYLGHGRQWKH
)5$¶VZHEVLWH7KH LQGLYLGXDO LVDOVR UHIHUUHG WRDGRFXPHQW WKHµ*XLGHIRU
Victims of DiscriminDWLRQ¶44 The Guide is divided into the following sections: 
µXQGHUVWDQGLQJ \RXU ULJKWV¶ µZKDW WRGR LI \RX KDYH VXIIHUHGGLVFULPLQDWLRQ¶
DQG µQHZ ULJKWV IRU GLVDEOHG SHRSOH¶ $W WKH HQG RI WKH *XLGH LQ ODUJH
conspicuous lettering there is reference to another website, the European 
&RPPLVVLRQ¶V ZHEVLWH RQ DQWL-discrimination, which claims to serve as a 
source of information on the EU-ZLGH FDPSDLJQ µ)RU 'LYHUVLW\ $JDLQVW
'LVFULPLQDWLRQ¶45 The information covers the Union and in particular the 
involvement of the Directorate General for Employment, Social Affairs and 
Equal Opportunities in activities to combat discrimination. It also provides 
updates on current anti-discrimination issues and activities in all of the 
Member States. 7KH *XLGH VWUHVVHV µyou can nRZ WDNH DFWLRQ¶ LI \RX DUH D
victim of discrimination, harassment or victimisation. The emphasis is thus on 
                                                 
40
 7KLVDSSHDUVXQGHUWKH)$4RQWKH)5$¶VKRPHSDJHDVRI-DQXDU\ZKHQWKHQHZ
FRA website was launched (<http://fra.europa.eu/fraWebsite/faq/faq_en.htm> accessed 20 
March 2009). The question previously appeared in a more prominent position, directly on the 
home page itself (<http://www.fra.europa.eu/index.php> accessed 14 December 2008). 
41
 Ibid. 
42
 National Equality Bodies for the UK are: Commission for Equality and Human Rights and 
the Equality Commission for Northern Ireland. 
43
 The NHRI for the UK is Commission for Equality and Human Rights (formerly the 
Commission for Racial Equality, which merged with two other bodies on 1 October 2007) 
<http://www.equalityhumanrights.com/pages/eocdrccre.aspx> accessed 4 December 2008. 
44
 <http://ec.europa.eu/employment_social/fundamental_rights/pdf/public/factsheet2_en.pdf> 
accessed 20 March 2009. 
45
 <www.stop-discrimination.info> accessed 9 December 2008. 
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the individual taking action for herself. The sentiment is in fact reminiscent of 
the tone of the governance discourse of the Commission ± in the 
CRPPXQLFDWLRQ µ(XURSHDQ *RYHUQDQFH %HWWHU /DZPDNLQJ¶ WKH &RPPLVVLRQ
HPSKDVLVHGWKDWµZHQHHGWRJRYHUQourselves EHWWHUWRJHWKHU¶46 Furthermore, 
it is almost as if the Guide is imposing a responsibility on the individual, giving 
DµWRGR¶OLVWXQGHUWKHKHDGLQJµ*HWWRNQRZ\RXUOHJDOV\VWHP¶ 
 
Moreover, since the establishment of the Agency the individual has had access 
WR DOO WKH )5$¶V GRFXPHQWDWLRQ LQFOXGLQJ IRU LQVWDQFH WKH UHSRUWV WKH )5$
Newsletter and the FRA Magazine. All this and more background information 
on the Agency, case law on fundamental rights discourse of the EU and details 
on organisations in the field of fundamental rights in the EU is now also 
DYDLODEOH RQ WKH )5$¶V ,QIR3RUWDO 7KH ,QIRSRUWDO LV GHVFULEHG DV D µXVHU-
friendly informaWLRQ V\VWHP¶47 that provides free online access to the public. 
Furthermore, for increased ease of access and a continuous flow of 
information, the individual can sign up for alerts on the latest activities of the 
Agency and on the latest issue of the FRA Newsletter. In some instances the 
individual has the opportunity to comment: the Equal Voices magazine 
welcomes comments and suggestions on issues to be covered. The FRA also 
aims its publications and events at specific groups of individuals. For example, 
the 6¶&RRO$JHQGD2007-2008 was targeted at young people. It was published 
in three languages (English, French and German) as an awareness-raising tool 
to help young people to learn about fundamental rights issues in Europe. It 
included a range of activities, including how to keep track of homework, a 
                                                 
46
 &RPPXQLFDWLRQIURPWKH&RPPLVVLRQµ(XURSHDQ*RYHUQDQFH%HWWHU/DZPDNLQJ¶&20
(2002) 275 final, 25 October 2004, 2. 
47
 <http://fra.europa.eu/fraWebsite/products/products_en.htm> accessed 20 March 2009. 
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µKXPDQULJKWV WHPSHUDWXUH¶WHVWDQGDJORVVDU\48 Under this same theme, the 
FRA also organised a Diversity Day on 10 November 2008, which brought 
together almost 3,000 young people between the ages of 12 and 18, from 
Austria, Czech Republic, Hungary, Slovakia, Spain and the UK. The 
participants had the opportunity to participate in workshops, engage in debates, 
and interact with human rights organisations. More than 40 local NGOs, the 
European Commission, the European Parliament, Europe Direct, the European 
Union Stop Discrimination Campaign and the FRA provided information on 
fundamental rights and diversity. 
 
ii.  Non-Governmental Organisations 
The Regulation describes the relationship between the FRA and NGOs as one 
RI µFRRSHUDWLRQ¶ 7KH )5$ UHFRJQLVHV WKH LPSRUWDQFH RI HQJDJLQJ ZLWK FLYLO
society, which it believes will contribute to policy development, information 
and data collection, research and analysis, awareness raising and outreach, and 
dissemination of results of activities.49 The Agency thus acknowledges the 
importance of civil society in the achievement of its main objective of 
providing assistance and expertise related to fundamental rights. The 
cooperation relationship is to work by means of the FRP, which is to act as the 
µPDLQFKDQQHO¶50 for cooperation with civil society. The Regulation describes it 
WKXV µ7KH)XQGDPHQWDO5LJKWV3ODWIRUPVKDOO FRQVWLWXWHDPHFKDQLVPIRU WKH
                                                 
48
 6HHWKH)5$¶VZHEVLWH 
<http://www.fra.europa.eu/fra/index.php?fuseaction=content.dsp_cat_content&contentid=4875
e90c07ad2&catid=3e6c61340870c&lang=EN#materials> accessed 9 December 2008. A 2009 
edition of the 6¶&RRO$JHQGD is also now available. 
49
 6HHWKH)5$¶VZHEVLWH
<http://fra.europa.eu/fra/index.php?fuseaction=content.dsp_cat_content&catid=4625da012d8d
c> accessed 5 December 2008. 
50
 Ibid.  
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H[FKDQJHRI LQIRUPDWLRQDQGSRROLQJRINQRZOHGJH¶51 The Platform is to be 
coPSRVHG RI µDOO LQWHUHVWHG DQG TXDOLILHG VWDNHKROGHUV¶52 and so consists of 
more than NGOs. A list of individual members of the FRP is available on the 
website of the FRA.53 
 
The FRA seeks the views of NGOs and other members of civil society in three 
main ways: first, through meetings of the FRP;54 second, through public 
consultations; and third, through interviews and surveys. I examine each of 
these sites of interaction in turn. 
 
First, via the meetings of the FRP, NGOs can engage in a number of tasks. 
They can make suggestions on the Annual Work Programme, give feedback 
and suggest follow-up on the Annual Report, and communicate outcomes and 
recommendations of conferences, seminars and meetings relevant to the work 
of the Agency. The first meeting of the Platform took place on 7 and 8 October 
2008 in Vienna.55 Around 100 experts from civil society organisations took 
part. From the UK, there were seven participants, of which two described 
themselves as NGOs.56 The meeting focused on feedback on the Annual 
Report DQGVXJJHVWLRQVIRUWKH)5$¶V:RUN3URJUDPPH7KHUHZDV
also the opportunity to discuss the means of communication between the 
                                                 
51
 (n 1) art 10(2). 
52
 Ibid. 
53
 <http://fra.europa.eu/fraWebsite/civil_society/fr_platform/fr_platform_en.htm> accessed 24 
April 2009. 
54
 Note that the old website of the FRA made reference also to a Round Table Network and to 
µH[SHUWPHHWLQJV¶3RVW-January 2009, it is not clear whether the Network is outdated. 
(Information on the Round Table Network was originally accessed on 21 November 2008 
<http://www.fra.europa.eu/fra>)  
55
 The second FRP meeting took place on 5-6 May 2009 
<http://fra.europa.eu/fraWebsite/civil_society/fr_platform/frp_meetings/frp_meetings_en.htm> 
accessed 1 July 2009. 
56
 Mental Health Europe; International Humanist and Ethical Union. 
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participants of the Platform so as to ensure effective cooperation in the future. 
A Summary Report of the meeting, compiled for the FRA Management Board 
and prepared by an Interim FRP Panel which was selected at the meeting, is 
available online.57  
 
The Summary Report states that, in general, the participants warmly welcomed 
WKH )5$¶V FRPPLWPHQW WR HQJDJH ZLWK FLYLO VRFLHW\ through the FRP. The 
5HSRUWDOVRFRPPHQWHGRQDQXPEHURIPRUHVSHFLILFLVVXHVILUVW WKH)5$¶V
Work Programme 2009/2010, highlighting that the Platform did not have in 
place a clear process through which to collect and represent a coherent 
perspective on the proposed 2010 Work Programme (excluding the 
consultation process initiated by the FRA). Second, the Summary Report 
commented on strategic priorities for the FRA. These included, for example, 
WKHIROORZLQJWKDWµIXQGDPHQWDOULJKWVVKRXOGEHIXQGDPHQWDOWR(8SROLFLHV¶
± in this respect, the Platform put forward the proposition (amongst others) that 
WKH )5$ VKRXOG PDLQWDLQ D PRQLWRULQJ UROH DQG IXQFWLRQ DV D µ)XQGDPHQWDO
5LJKWVZDWFKGRJLQ(XURSH¶58  The Platform also made suggestions to do with 
data cROOHFWLRQ DQG UHVHDUFK DQG RQ WKH WKHPH RI µULJKWV RI DOO¶ VXJJHVWLQJ
topics that should be discussed. Third, the Summary Report of the Platform 
gave feedback on the Annual Report 2008 and discussed models for 
information exchange. In terms of the former, some members of the Platform 
expressed dissatisfaction with data collection and qualitative standards. For 
example, the Summary Report states that one group were critical of the Annual 
                                                 
57
 µ6XPPDU\5HSRUWRIWKH2XWFRPHRIWKH)LUVW)530HHWLQJRI-8 October to the FRA 
Management Board, available <http://fra.europa.eu/fra/material/pub/civil/FR-platform-Panel-
report-to-MB-oct08_en.pdf> accessed 9 December 2008. 
58
 Ibid 1. 
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Report on their country since they believed that the appropriate people were 
not consulted at the time of preparation. Several participants argued that NGOs 
had a lot to contribute to data collection and research and the suggestion 
followed that NGOs could be consulted on draft reports at a national level and 
asked for their recommendations. There was also comment on how the Annual 
Report consolidates the different sources of information ± recognising these as 
FRPLQJ IURP µ)5$/(; 5$;(1 1*2V ILHOG ZRUNHUV PHPEHUV RI WKH
public and people who have experienced threats to theLUIXQGDPHQWDOULJKWV¶59  
 
In terms of the models for information exchange, the Summary Report 
expressed how the participants of the Platform supported the idea that the FRA 
could be an information centre for human rights associations. This would 
necessarily entail a partnership, through the Platform, between the FRA and 
NGOs. NGOs would provide reports to the FRA, NGO members would share 
reports amongst themselves, using the Platform as the arena for sharing 
information, and NGO contacts to media, gatherings and roundtables would be 
set up and coordinated. This would all be facilitated through the operation of a 
well managed website. Fourth, the Summary Report talks about the role of the 
Platform. It suggests that the Platform should establish a permanent structure 
LQFOXGLQJD µSDQHO¶RIFLYLO VRFLHW\VWDNHKROGHUVDQGDFNQRZOHGJHV WKHQHHG
for resources to enable, for instance, administrative support for the 
dissemination of relevant information and data. Moreover, the Summary 
Report suggests that the FRP representative should have observer status at 
meetings of the Management Board and Scientific Committee.  
                                                 
59
 Ibid 5. 
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,QDGGLWLRQWRWKHPHHWLQJVRIWKH)53WKHROG)5$ZHEVLWHPHQWLRQHGµ([SHUW
0HHWLQJV¶LQZKLFK1*2VDOVRWRRNSDUW60 This is an interesting label to attach 
to the meetings, since it suggests that the FRA recognizes NGOs as having 
H[SHUWLVH DOWKRXJK LW ZDV QRW H[SODLQHG ZK\ WKHVH ZHUH FDOOHG µexpert 
PHHWLQJV¶ , FRPH EDFN WR WKH LGHD RI 1*2 H[SHUWLVH EHORZ ,QIRUPDWLRQ
DYDLODEOHRQWKH)5$¶VZHEVLWH at the end of 2008 showed that there have been 
two expert meetings to date, the most recent being the FRA Meeting on 
Homophobia on 14 November 2008.61 The Meeting is described as a 
roundtable, which acted as a follow up to the thematic report on homophobia 
(i.e., the Homophobia Report). The participants in the Meeting included civil 
society stakeholders, government representatives, NHRIs, equality bodies, the 
(XURSHDQ &RPPLVVLRQ DQG WKH &RXQFLO RI (XURSH¶V 2IILFH RI WKH
Commissioner for Human Rights. The list of participants shows 41 actors, 
including NGOs from across the Community.62 The overall aims of the 
meeting were identified as raising awareness on the findings of the FRA report, 
discussing the follow-up actions, and identifying good practices in the area. 
The Meeting focused specifically on issues such as: the importance of a 
horizontal anti-discrimination directive; the need for an EU-wide framework to 
tackle homophobic and transphobic hate crime and hate speech; and the 
                                                 
60
 <http://www.fra.europa.eu/fra> accessed 21 November 2008. The website does not explain 
why these are specifically called µH[SHUWPHHWLQJV¶ 
61
 <http://www.fra.europa.eu/fra> accessed 21 November 2008. 
62
 NGO participants included International Lesbian and Gay Association Europe (EU 
representation office, Belgium); Counselling Centre for Citizenship, Civil and Human Rights 
(Czech Republic); European Women Lawyers Association (Ireland); Gay and Lesbian Equality 
Network (Ireland); Campaign Against Homophobia (Poland). Again, following the 
refurbishment of the FRA website in January 2009, this information is no longer on the 
website. 
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recognition of LGBT families in the context of freedom of movement within 
the EU. A report of the Meeting is not available.  
 
Second, the FRA interacts with civil society and hence NGOs through public 
consultations. These are either open or closed and there are currently no open 
consultations but the new FRA website does provide an overview of closed 
consultations organised by the FRA in 2008 and the consultation reports.63 
These consultations began in the formative stages of the FRA, prior to the 
)5$¶V5HJXODWLRQ± for example, the public consultation on the setting up of 
WKH $JHQF\ ODXQFKHG E\ PHDQV RI WKH &RPPLVVLRQ &RPPXQLFDWLRQ µ7KH
)XQGDPHQWDO 5LJKWV $JHQF\ 3XEOLF &RQVXOWDWLRQ 'RFXPHQW¶ RI  2FWREHU
2004.64 The Communication attracted written responses65 and was followed by 
a public hearing.66 Of the 94 contributions in response to the Communication, 
 ZHUH OLVWHG XQGHU µFLYLO VRFLHW\ QRQ-governmental organisations and 
RWKHU¶67 At the public hearing, there were more than 200 participants, 
representing NGOs,68 the Council of Europe, the EUMC, as well as several 
Member States. A number of interventions were made during the hearing 
                                                 
63
 <http://fra.europa.eu/fraWebsite/civil_society/consultations/consultations_en.htm> accessed 
20 March 2009. 
64
 &RPPXQLFDWLRQIURPWKH&RPPLVVLRQµ7KH)XQGDPHQWDO5LJKWV$JHQF\3XEOLF
&RQVXOWDWLRQ'RFXPHQW¶&20ILQDO2FWREHU 
65
 European Policy EvaluDWLRQ&RQVRUWLXP(3(&µ3UHSDUDWRU\VWXG\IRU,PSDFW$VVHVVPHQW
and Ex-Ante Evaluation of a Fundamental Rights Agency: Analysis of Responses to Public 
&RQVXOWDWLRQ¶-DQXDU\ 
66
 (XURSHDQ3ROLF\(YDOXDWLRQ&RQVRUWLXP(3(&µ3UHSDUDWRU\6WXG\IRUImpact Assessment 
and Ex-$QWH(YDOXDWLRQRIWKH)XQGDPHQWDO5LJKWV$JHQF\3XEOLF+HDULQJ5HSRUW¶)HEUXDU\
2005. 
67
 (n 65) Annex 1. 
68
 Including Amnesty International, European Network Against Racism, Human Rights Watch, 
amongst many others.  
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which launched discussion between the participants; one of these was made by 
an NGO ± Amnesty International.69 
 
In 2007, a series of public consultations with civil society on the setting up of 
the FRP were conducted between April and December. A Final Consultation 
Report setting out the background to the consultations and the main outcomes 
is available.70 The forms of consultations were written consultations, expert 
meetings, online consultation and a final consultative conference. The Report 
contains a list of participants in these stages in which NGO names are 
plentiful.71  
 
In 2008, there were two public consultations, both of which were online 
consultations and are now closed. These were a public consultation on the 
)5$¶V :RUN 3URJUDPPH IRU  DQG D SXEOLF FRQVXOWDWLRQ RQ WKH )5$¶V
Annual Report 2008. The former (from July-August 2008) was aimed at 
collecting the suggestions of civil society actors on the proposed Work 
Programme for 2009. 32 individual contributions were received.72 The latter 
consultation received a total of 24 contributions. For example, two well-known 
EU-NGOs contributed to the discussion on the Annual Report 2008 ± Amnesty 
                                                 
69
 The intervention was made by Mr Dick Oosting, Director of Amnesty International, EU 
Office 
<http://ec.europa.eu/justice_home/news/consulting_public/fundamental_rights_agency/news_i
nterventions_fund_rights_agency_en.htm> accessed 9 December 2008. 
70
 µ(QKDQFLQJWKH(8)XQGDPHQWDO5LJKWV$JHQF\¶V&RRSHUDWLRQZLWK&LYLO6RFLHW\¶5HSRUW
on the Public Consultation April-December 2007, May 2008 
<http://fra.europa.eu/fra/material/pub/civil/FRA_CS-2007consult-report_en.pdf> accessed 9 
December 2008.  
71
 See Annex 1 to the Report, ibid. To name a few examples from the lengthy lists: Amnesty 
International (EU Office); European Network Against Racism (Belgium); Human Rights 
Watch (European Office, Belgium).  
72
 Examples of NGO contributions include: Amnesty International (EU Office); European 
Network Against Racism. 
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International and the European Network Against Racism (ENAR).73 The 
NGOs/participants were asked to comment on: a) the methods and relevance of 
the research topics of the Annual Report, b) the technical aspects of the Report 
(its size, content and structure, website presentation, etc.) and, c) suggestions 
for follow-up action on the Annual Report (which included asking how the 
particular organisation could contribute to the follow-up of the opinions given 
LQWKHRUJDQLVDWLRQ¶VUHSRUWDQGZKHWKHUWKHRUJDQLVDWLRQZRXOGQHHGDGvice or 
training from the FRA on possible ways of following up). There was, therefore, 
extensive scope for response.  
 
Amnesty began by making the general comment that the Annual Report fell 
short of the objective of translating all the information gathered by the various 
operating networks (the Council of Europe, the UN Treaty Bodies, the NHRIs 
and NGOs) into an EU framework.74 The report from ENAR made a 
significant comment with respect to the extent of interaction of the NGO with 
the work of the FRA when FRPPHQWLQJ RQ LVVXH µD¶ WKH PHWKRGV DQG
relevance of research topics of the Annual Report.75 ENAR commented that 
the FRA should ensure a better balance in its reporting between statistical and 
empirical data collection and the data resulting from the contribution of civil 
society experiential research. The NGO, they commented, is a vital alternative 
                                                 
73
 7KHROG)5$ZHEVLWHFRQWDLQHGDOLQNWRFRQWULEXWLRQVPDGHWRWKHµ)XQGDPHQWDO5LJKWV
3ODWIRUP&RQVXOWDWLRQRQWKH)5$$QQXDO5HSRUW¶KWWSIUDHXURSDHXLQGH[SKS!
accessed 21 November 2008. The new website does not appear to contain this information. 
74
 µ)XQGDPHQWDO5LJKWV3ODWIRUP&RQVXOWDWLRQRQWKH)5$$QQXDO5HSRUW¶5HVSRQVHRI
Amnesty International (EU Office), 13 August 2008 
<http://fra.europa.eu/fra/material/pub/civil/consultar08/AmnestyInternational_en.pdf > 
accessed 21 November 2008. 
75
 µ)XQGDPHQWDO5LJKWV3ODWIRUP&RQVXOWDWLRQRQWKH)5$$QQXDO5HSRUW¶5HVSRQVHRI
European Network Against Racism (ENAR), August 2008, available 
http://fra.europa.eu/fra/material/pub/civil/consultar08/ENAR_en.pdf accessed 21 November 
2008. 
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source of data that comes from the direct experiences of the individuals and 
communities who are the victims of racism. ENAR reports thus operate as an 
alternatLYHWRRIILFLDODQGDFDGHPLFGDWDRIIHULQJDSHUVSHFWLYHRQWKHµUHDOLWLHV
RIUDFLVP¶ZLWKLQWKH(8DQGLWV0HPEHU6WDWHV76 
 
7KLUG1*2VSURYLGHGLQIRUPDWLRQDQGGDWDIRUµ3DUW,,7KH6RFLDO6LWXDWLRQ¶
of the Homophobia Report, through interviews forming part of a wider 
survey.77 The findings from NGOs are referred to throughout the Report. For 
H[DPSOHLQVHFWLRQ,RQµ+DWH&ULPHDQG+DWH6SHHFK¶1*2VDUHUHIHUUHGWR
in terms of their confirmation of previous studies carried out within the 
Member States on hate crime.78 NGO interviews provided support for the 
findings of inadequate reporting of hate crime incidents and showed that police 
are poorly trained in dealing with hate crime and, for example, lack the 
necessary reporting tools.79 In this way, NGOs aid the FRA in its objective of 
collecting objective, reliable and comparative information and data for its 
thematic reports. 
 
7KH 1*2 WKHUHIRUH SDUWLFLSDWHV LQ WKH )5$¶V ULJKWV GLVFRXUVH WKURXJK D
number of channels ± the FRP, public consultations and interviews ± and 
thereby has an impact on its most important products (i.e., the work 
programme, annual reports and thematic reports). NGOs help formulate the 
)5$¶VULJKWVGLVFRXUVHGLUHFWO\FRQWULEXWLQJWRDQGWKXVGHILQLQJWKHGLVFRXUVH
via their participation through the aforementioned channels. 
                                                 
76
 Ibid 4. 
77
 A list of the NGOs approached is not given in the Report. 
78
 (n 36) 42. 
79
 Ibid 46 and 58. 
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B. Participation and Responsibility: Self-Government  
To say that the individual and NGO interact with the FRA and participate in 
WKH$JHQF\¶VSURFHVVHVLVWRVD\WKDWWKHLQGLYLGXDODQG1*2DUHactors within 
the )5$¶V ULJKWV GLVFRXUVH 0RUH LPSRUWDQWO\ WKDQ WKLV WKH LQGLYLGXDO DQG
NGO are experts and it is this formulation that explains how self-government 
by actors is possible. I examine, below, the characteristics that enable the 
individual and the NGO to be cODVVLILHGDVµH[SHUWV¶WKHVHEHLQJparticipation 
and responsibility. It is, as I demonstrate, the equation of participation and 
responsibility that produces an expertise, which in turn enables self-
government. I also show how, for each actor, self-government ties in with the 
µFDUHRIWKHVHOI¶ 
 
i. The Individual 
I begin with an example of self-government applied in another context that 
SURYLGHV VLJQLILFDQW LQVLJKWV IRU P\ VWXG\ 5RVH¶V ZRUN LQ WKH FRQWH[W RI
healthcare. Rose, as I mentioned earlier in the chapter, has coined the phrase 
µHWKRSROLWLFV¶± which is concerned with the self-techniques by which human 
beings act upon themselves to make themselves better than they are. I have 
also, in earlier chapters, shown how human rights have become aspirations and 
WKXV WHFKQLTXHV WRJRYHUQXV µDW DGLVWDQFH¶80 They are a means of bettering 
ourselves and the Community as a whole. I have also explained how 
government is made possible through tactics, or technologies of government 
that can be distinguished from traditional forms of authority, namely through 
                                                 
80
 Note, in particular, Chapter 6 above. 
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experts (their actions, their vocabulary) and through information (statistics). 
Within the context of healthcare, the patient is similarly surrounded by a range 
of experts ± doctors, counsellors and scientists, for example. Rose claims that 
nowhere have the shifts in the technologies of government been more telling 
than in the field of health. Within the new system of pastoral power that is at 
play, the patient is encouraged to become an active and responsible actor 
through availing herself of medical services and products.  
 
5RVH H[SORUHV WKH LQGLYLGXDO¶V UHVSRQVLELOLW\ XVLQJ WKH LOOXVWUDWLRQ RI D FDVH
study conducted by Carlos Novas on web forums and chat rooms related to 
+XQWLQJWRQ¶VGLVHDVH81 Rose notes how the practices undertaken in these fora ± 
diary writing, reading, posting and replying to messages ± constituted 
technologies of the self. These practices were an exposure of experience and 
thoughts according to particular rules, norms, values and forms of authority. 
The individual in this scenario was not passive but an active actor, exercising 
UHVSRQVLELOLW\ ,Q IDFW WKH LQGLYLGXDO EHFRPHV D µOD\H[SHUW¶82 in the 
PDQDJHPHQW RI +XQWLQJWRQ¶V GLVHDVH 7KDW LV VKH LV DEOH WR JDLQ DV PXFK
knowledge about it as possible and apply it to herself. Her aim in all this is to 
better her health and the quality of her life. Moreover, the layexperts educate 
HDFK RWKHU LQ WKH NQRZOHGJH WKH\ KDYH JDLQHG 7KH\ EHFRPH µH[SHUWV E\
H[SHULHQFH¶83 7KH UHODWLRQ RI WKH µOD\H[SHUW¶ WR ZKDW KH FDOOV µSURIHVVLRQDO
H[SHUW>LVH@¶84 is carried out at a distance. These experts do not come into 
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FRQWDFWEXWGRZRUNWRJHWKHUVXFKWKDWWKH\DUHµSDUWQHUVLQSUXGHQFH¶85 These 
individuals, the patients, therefore become active in shaping the discourse on 
science. This is made inevitable since they become part of the processes of 
government through their participation and acceptance of responsibility for 
themselves. By becoming part of the processes, they become part of the 
discourse on science. 
 
A parallel analysis can be made of the individual in her relationship to the 
FRA. The features of participation and responsibility, that signify self-
JRYHUQPHQW DUH UHDGLO\ LGHQWLILDEOH 7KH LQGLYLGXDO¶V UHODWLRQVKLS ZLWK WKH
FRA began, firstly, in the formative stages of the FRA, as I have earlier 
recounted, with the public consultation process that preceded the legislative 
proposals on the Agency. The public consultation provided the individual with 
the opportunity for interaction with the FRA through responses to the 
&RPPLVVLRQ¶V&RPPXQLFDWLRQ RI 2FWREHU  DQG WKH SXEOLF KHDULQJ 7KLV
level of interaction in the formative stages of the FRA meant that the individual 
has had to access information on the proposed Agency herself, information that 
was available according to a pre-given set of rules, procedures and channels. 
Individuals thus had to educate themselves and, at the same time, were 
involved in educating each other.   
 
Second, I used the example of surveys in the previous section to illustrate how 
tKHLQGLYLGXDOSDUWLFLSDWHVLQWKH)5$¶VULJKWVGLVFRXUVH%\SDUWLFLSDWLQJLQWKH
survey, the individual assumes a responsibility for herself as an entitled, rights-
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 15RVHµ*RYHUQPHQWDQG&RQWURO¶British Journal of Criminology 321, 327. 
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bearing citizen of the EU. This participation together with responsibility means 
she is disciplined at the same time as she takes part in the survey. The FRA 
gathers knowledge on the individual during participation ± EU-MIDIS, for 
H[DPSOH DVNV IRU WKH UHVSRQGHQW¶V JHQGHU GDWH RI ELUWK UHOLJLRQ FORWKLQJ
preference (whether traditional dress is worn) and employment status, amongst 
other details86 (and the FRA is determined to have an answer ± the instructions 
WR WKHLQWHUYLHZHUVDUHWRµSUREH¶WKHUHVSRQGHQWLI WKH\DUHXQZLOOLQJWRJLYH
answers. For instance, if the respondent is unwilling to give the interviewer 
WKHLUH[DFWDJHWKHLQVWUXFWLRQVDUHWRµSUREHZLWKOLVWHGFDWHJRULHV¶± i.e., 16-
19, 20-24, etc.87). Certain details are noted without asking, such as place of 
residence and language proficiency of the respondent in the national language 
KHUH WKH LQVWUXFWLRQV WR WKH LQWHUYLHZHU DUH µQRWH GRZQ WKH IROORZLQJ GHWDLOV
DIWHU LQWHUYLHZGRQRWDVN¶88 The individual is disciplined to the extent that 
VKH EHFRPHV SDUW RI WKH )5$¶V GLVFRXUVH ± she must respond within the 
boundaries set by the FRA, choosing from a list of constructed scenarios or 
answers. She also falls into one of two categories which this disciplinary 
GLVFRXUVHSHUSHWXDWHVWKHµYLFWLP¶RUWKHµLGHDOFLWL]HQ¶ 
 
The discipline exercised over the individual extends, moreover, to a 
govermentality of the entire population. The statistics gathered from the 
individuals who take part in the survey are used to represent the population of 
the EU at large. They are used to govern the population in terms of what their 
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aspirations are (i.e., to have their human rights protected and to live in a secure 
society free of discrimination) and to educate them. I come back to the point 
DERXWDVSLUDWLRQVZKLFKLVOLQNHGWRWKHLGHDRIWKHµFDUHRIWKHVHOI¶,FRQVLGHU
first the point about education.  
 
There is, importantly, an educational element to self-government. The 
individual is educated as to her rights in the process of being surveyed and the 
answers which individuals give are used to formulate reports containing 
statistics, opinions and policy outcomes that educate the population of the EU 
as to their rights. In fact, raising rights awareness is one issue that the survey 
intended to bring to the attention of policymakers.89 During the process of 
being surveyed, the questions asked of the individual certainly raise awareness 
of, for example, the multiple instances in which crime may be experienced and 
makes them aware that this may be because of the minority group to which 
they belong. The questions thereby also reinforce the belief that the category of 
µPLQRULW\¶ LV LQ GDQJHU DQG DVNV ZKHWKHU DQ\ VXFK H[SHULHQFHV RI FULPH DUH
IULJKWHQLQJIRULQVWDQFHWKHVXUYH\DVNVµGR\RXWKLQNWKDW>WKLVLQFLGHQWDQ\
of these incidents] IN THE LAST 12 MONTHS happened partly or completely 
because of yoXULPPLJUDQWPLQRULW\EDFNJURXQG"¶DQGµGXULQJWKHODVW\HDUV
KDYH\RXEHHQSHUVRQDOO\DWWDFNHGLQDZD\WKDW5($//<IULJKWHQHG\RX"¶90 
$µOHDYH-EHKLQG¶LQIRUPDWLRQSDFNFRQWDLQLQJD*DOOXSQRWLILFDWLRQOHWWHUDQGD
letter from the FRA (with the signature of senior officials) is also left with the 
individuals surveyed before or after the interview, given to hesitant contacts 
before a recall attempt was made or left in mailboxes for potential respondents 
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who were not at home. The FRA therefore engages in a deliberate and direct 
attempt to encourage the population to educate themselves. 
 
Third, the individual interacts with the FRA where she is a victim of 
discrimination. Subsequent to the establishment of the FRA, the victim is 
advised to get in touch with either her National Equality Body or NHRI and a 
great deal of information is provided by the Agency on how exactly the victim 
VKRXOG GR WKLV 7KH )5$¶V ZHEVLWH FRQWDLQV HQRXJK LQIRUPDWLRQ IRU WKH
individual to educate herself on the role of these bodies and gives details of 
how to contact these bodies within each of the Member States ± listing the 
telephone numbers, email addresses and websites for each body. Moreover, the 
LQGLYLGXDO LV SRLQWHG WR WKH µ*XLGH IRU 9LFWLPV RI 'LVFULPLQDWLRQ¶ ZKLFK
again, advises the individual on how to act for herself. The individual, in 
addition, has access to all documentation on the Agency and to all links to 
RWKHULQVWLWXWLRQVDQGZHEVLWHVDYDLODEOHRQWKH)5$¶VRZQZHESDJHV 
 
Regarding these processes of interaction ± i.e., public consultations, surveys 
and online guidance documents, two observations can be made. On the one 
hand, the individual becomes an expert, and on the other the individual as 
expert becomes a characteristic of the whole population of the EU. The 
individual as expert represents the whole population. The individual becomes 
an expert since she is accumulating a knowledge about the type of citizen that 
the discourse a) says she is and b) says she can be ± i.e., a citizen of the EU, 
and moreover, a citizen who has rights. She is educating herself as to this 
NQRZOHGJH7KH LQGLYLGXDO¶V LQWHUDFWLRQZLWK WKH)5$ LVPDGHSRVVLEOH µDW D
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GLVWDQFH¶ EHFDXVH VKH QHYHU FRPHV LQWR FRQWDFW ZLWK µWKH )5$¶ 7KH
PXOWLSOLFLW\ RI DFWRUV ZLWKLQ WKH )5$¶V VWUXFWXUH PDNes this impossible. 
Interaction also happens at a distance ± more obviously so where the 
LQWHUDFWLRQLVYLDWKH)5$¶VZHEVLWH7KHLQGLYLGXDOLQWKLVFDVHLVRSHUDWLQJDV
DQµH-FLWL]HQ¶91 within a new technology of government that functions in such a 
way as to allow individuals to manage themselves and express their own needs 
(for example, through the FRA website survey). These needs are the 
aspirations which, as I have previously explained, have come to govern them 
(i.e., human rights).92 Moreover, in these new technologies of government, or 
technologies of the self, the individual is responsible for herself. And, not only 
this, the individual inevitably assumes a responsibility for formulating the 
rights discourse of the FRA itself. This happens since the individual becomes 
part of the processes of government. As in the illustration of healthcare and 
science, given above, the individual through participation in the system and 
through accepting responsibility for herself has allowed herself to become part 
of tKH)5$¶VULJKWVGLVFRXUVH 
 
An interesting question is whether the participation element in this equation for 
what equals self-government must be active. In other words, must the 
individual be consciously active to be an expert? Rose in his analysis refers to 
WKHVXEMHFWDVDFWLYHDQGDVWKHµLQGLYLGXDODWULVN¶± i.e., the individual who is 
suffering from the disease and consciously seeks medical advice and 
consciously educates herself on medical knowledge. I argue for something 
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more radical. The individual, I propose, is constructed as an expert by virtue of 
the processes and practices already in place. I have shown throughout this 
WKHVLV KRZ WKHUH DUH WDFWLFV DQG WHFKQLTXHV LQ SODFH ZLWKLQ WKH )5$¶V
governing structure that depart from the traditional model of hierarchical 
governmental authority and, rather, represent a new form of government that 
operates via actors, experts and statistics. Within this discourse, there is a place 
IRUWKHLQGLYLGXDODVRQHRIWKHQRGHVRIH[SHUWVLQWKH)5$¶VVWUXFWXUH7here 
are further two points that are important with respect to the positioning of the 
individual: first, it is important, in support of the proposition that the individual 
governs herself, that the individual has the possibility of active participation in 
the technologies of government. Second, and this is the crucial point, the 
individual is always-already an expert because the governing structure of the 
FRA, its very discourse, always-already assumes that she is. This is the result 
of a new authority of expertise that is to be found in the individual; a new 
relation to expertise, one that is representative of self-government. 
 
2Q WKHVHFRQGSRLQWRI WKH LQGLYLGXDO¶V representation of the population as a 
whole, the analysis I have presented overcomes one obvious, possible 
REMHFWLRQWKDWWKHµLQGLYLGXDO¶LQWKHGLVFXVVLRQDERYHGRHVQRWSURSRUWLRQDWHO\
represent the citizenry at large of the EU. How many citizens actually access 
WKH )5$" +RZ PDQ\ WKDW FDQ EH FDOOHG µYLFWLPV¶ HGXFDWH WKHPVHOYHV RQ WKH
forms of redress they might take, or take part in voluntary or random surveys? 
The analysis surely only refers to a minute percentage of the population of the 
EU. However, the possibility for active participation and the always-already 
determined nature of expertise negates this objection. Moreover, so do 
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statistics. As technologies of government, statistics make possible a knowledge 
about the population. Furthermore, this analysis extends to the nature of 
responsibility also. That is, responsibility is also extended to the population. 
An interesting aside point is that the responsibility of the individual is also 
capable of being either and at once imposed or assumed. The individual does 
not have to consciously accept this responsibility. I will consider the possible 
implications of a conscious acceptance of responsibility by actors in the 
conclusion to this chapter and further in Chapter 8. The point here is that 
LQGLYLGXDO SDUWLFLSDWLRQ DQG DFFHSWDQFH RI UHVSRQVLELOLW\ LQ WKH )5$¶V
processes is representative of WKHSRSXODWLRQRIWKH(8DFFRUGLQJWRWKH)5$¶V
rights discourse.  
 
It remains to clarify how self-JRYHUQPHQW WLHV LQZLWK WKHµFDUHRI WKHVHOI¶ ,
have described the care of the self as encompassing the aim of bettering the 
self. Within the model of the LQGLYLGXDO¶V UHODWLRQ WR WKH )5$ WKHUH LV DQ
µHWKLFV RI FDUH¶ DW ZRUN ± the individual comes to act upon herself within 
certain regimes of authority and knowledge by means of technologies that are 
directed to self-improvement. Therefore, the individual is engaged in a process 
of care of the self, where she must know, examine and act upon the self, within 
WKH)5$¶VUHJLPHRIH[SHUWLVHDQGDXWKRULW\7KHVHWHFKQLTXHVDUHGLUHFWHGDW
self-improvement in the sense that the individual modifies her identity from a 
FLWL]HQ WR DQ µLGHDO FLWL]HQ¶ ZLWK LQFUHDVHG IXQGDPHQWDO ULJKWV SURWHFWLRQ LQ
FRQWUDVWWRWKHµYLFWLP¶7KHµYLFWLP¶LVQRWDQLGHDOYHUVLRQRIWKHFLWL]HQDQG
should strive to seek help and aspire to the protection of her rights. The victim 
is shown ways to better herself ± she is given guidance on how to access 
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organisations at her national level that will inform her of her rights and how the 
wrongs that she has suffered may be remedied.93 She is also informed that 
steps are being taken to help potential victims of discrimination (the EU-
MIDIS survey, for instance, clearly identifies a category of victim: ethnic and 
UDFLDO µPLQRULWLHV¶ DQG D PRVW YXOQHUDEOH PLQRULW\ JURXS LV DOVR UHFRJQLVHG
the Roma. The Homophobia Report, moreover, identifies the LGBT person as 
µYLFWLP¶6KHFDQIHHOUHDVVXUHGIXUWKHUPRUHWKDWWKH)5$LVORRNLQJRXWIRU
WKHEHVW LQWHUHVWVRIZKDW LW VHHVDV µYLFWLPV¶7KHFDWHJRU\RI WKH µYLFWLP¶ LV
created by the FRA through technologies of government (as discussed in 
Chapters 5 and 6), which discipline and regulate the individual into wanting to 
differentiate herself from this undesirable category (compare the example of 
µWKHGHOLQTXHQW¶DVGLVFXVVHGLQ&KDSWHU7KHLQGLYLGXDOLVWKXVGLVFLSOLQHG
into self-reflection, into a FRQGLWLRQLQJRUµFDUHRI¶KHUVHOIZKLFKLVGLFWDWHGE\
WKH)5$¶VGLVFRXUVH7KHµWHFKQRORJLHVRIWKHVHOI¶± or ethics ± LQWKH)5$¶V
discourse which make possible this self-FRQGLWLRQLQJ DUH ULJKWV 7KH )5$¶V
rights discourse therefore shapes the aspirations and lifestyles of individuals 
and groups of individuals in the EU ± i.e., of the population of the EU. 
 
It is worth taking a moment to problematise the care of the self. This process, 
where the individual looks after herself, so to speak, and regulates herself as far 
as rights protection is concerned possibly has the semblance of being the ideal 
formulation for a human rights regime. It resembles a human rights regime that 
is self-UHLQIRUFLQJ 1RW XQOLNH WKH FRQIHVVLRQ LQ )RXFDXOW¶V DQDO\VHV WKLV
system for instance allows the individual to access a separate, independent, 
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protectionist entity (the FRA) when something has gone wrong (i.e., rights 
have been violated) ± much like the guilty sinner who reinforces the pastoral 
power of Christianity by taking part in confession. However, a major flaw in 
this seemingly ideal model is that it does not encourage or facilitate critique of 
WKHV\VWHP,WLPSULVRQVWKHFULWLFDOYRLFHZLWKLQDµSODVWLFFDJH¶LQWKHQDPHRI
emancipation. This is an illustration used by Wendy Brown in her 
SUREOHPDWLVDWLRQRIIUHHGRP6KHWDNHV0D[:HEHU¶VLGHDRIWKHµiron cage of 
UDWLRQDOLVDWLRQ DQG HQVODYHPHQW WR EXUHDXFUDWLF VRXOOHVVQHVV¶94 and describes 
WKH µSODVWLF FDJH¶ DV VRPHWKLQJ WKDW UHSURGXFHV DQG UHJXODWHV WKH LQMXUHG
subjects it would protect. That it is plastic means that the cage is transparent to 
the ordinary eye and distressingly durable, she says. It has been erected, 
moreover, in the name of equality and justice but, notwithstanding these good 
intentions, it ties, categorises, marks and imposes a law of truth on the 
individual.95 The law of truth in this case is a regime of fundamental rights 
protection as defined by the FRA (for instance, through asking set questions 
LQYLWLQJ D FHUWDLQ W\SH RI UHVSRQVH DQG GHILQLQJ µSURWHFWHG FLWL]HQV¶ YHUVXV
µYLFWLPV¶LQVXUYH\VRUWKURXJKGHOLPLWLQJZKRPWKHYLFWLPFDQDSSURDFKDQG
the procedures through which this should happen in cases of discrimination).  
 
With this caution in mind, we must ask: How far could government go in the 
namH RI KXPDQ ULJKWV" :KDW µHYLOV¶ LV LW SRVVLEOH WKDW WKLV PD\ SHUSHWUDWH"
Though we may be in a plastic cage, one we cannot escape, we have the right 
to contest regimes of government that govern in the name of values we are told 
we ought to aspire to for our own good. The significance of what the plastic 
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cage says about rights discourse is an important point that I return to in Part 
IV.  
 
ii. Non-Governmental Organisations 
Similar principles as were applied to analysing the individual as an expert can 
be appOLHG WR WKH 1*2 DOWKRXJK WKH QDWXUH RI WKH µVHOI¶ WKDW LV JRYHUQHG LV
obviously different.  I will go through what I have earlier described as the 
1*2¶V IRUPV RI LQWHUDFWLRQ ZLWK WKH )5$ WR VKRZ WKDW WKH HOHPHQWV RI
participation and responsibility exist DQG TXDOLI\ WKH 1*2 DV DQ µH[SHUW¶ ,
described these forms of interaction as, first, meetings of the FRP, second, 
open and closed consultations and third, interviews for the purposes of 
collecting data for the Homophobia Report. 
 
First, the FRP offers a means for the NGO to cooperate with the FRA, in 
particular on matters to do with the Work Programme, the Annual Reports and 
WKH $JHQF\¶V RSHUDWLQJ SURFHGXUHV 7KH 3ODWIRUP IXUWKHUPRUH JLYHV 1*2V
the opportunity to discuss the strengthening of their role in cooperation (we 
saw that the Summary Report of the first meeting of the Platform talked of 
discussion as to setting up the Platform as a permanent structure and suggested 
that a representative of the Platform should have observer status at the 
meetings oIWKH0DQDJHPHQW%RDUGDQGWKH6FLHQWLILF&RPPLWWHH7KHµH[SHUW
PHHWLQJV¶ IXUWKHU LQFUHDVH WKHVLWHVDWZKLFK WKH1*2KDV WKHRSSRUWXQLW\ WR
represent itself and to cooperate with the FRA ± for example, to comment on 
the findings of the thematic reports, namely the Homophobia Report, and to 
thereby provide support for a new horizontal directive on all grounds of 
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discrimination. The consultations, second, allow for feedback from NGOs, in 
SDUWLFXODU RQ WKH $QQXDO 5HSRUW DQG KHQFH RQ WKH )5$¶V DFWLYLWLHV DQG on 
fundamental rights issues. Third, the interview process of collecting data and 
information to support the Homophobia Report allows NGOs to directly 
influence what statistics are represented in the Report and, therefore, what will 
become part of the rights discourse of the FRA. These sites of interaction all 
provide forums for the exchange of information, which happens through 
written documents, face-to-face meetings and interviews, and online 
exchanges. The NGO thus has a wide array of techniques of participation with 
the FRA. 
 
Via these techniques, the NGO becomes directly involved in the main task of 
WKHDJHQF\ZKLFKLV WRµFROOHFWUHFRUGDQDO\VHDQGGLVVHPLQDWH¶LQIRUPDWLRQ
DQG GDWD DQG LQ WKH $JHQF\¶V PDLQ REMHFWLYH RI SURYLGLQJ µDVVLVWDQFH DQG
e[SHUWLVH¶ UHODWLQJ WR IXQGDPHQWDO ULJKWV WR WKH UHOHYDQW &RPPXQLW\ ERGLHV
Through the FRP in particular, the NGO has direct input with respect to the 
Work Programme, the Annual Reports and the strategic priorities of the FRA 
(as we saw in the analysis of the Summary Report of the first meeting of the 
Platform, above). Through interviews conducted for Part II of the Homophobia 
Report, the NGO has been involved in empirical, socio-legal research 
techniques used to gather information and data on homophobia and 
discrimination on grounds of sexual orientation at a level closer to the citizen (I 
elaborate on the importance of socio-legal research methods in Chapter 8). The 
NGO has, therefore, had a say in the findings of the Homophobia Report. The 
NGO educates itself and develops a knowledge about fundamental rights in the 
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FRA in the same way as the individual, to the extent that through its 
participation in the Platform, consultations and interviews it is educating itself 
as to the fundamental rights discourse of the FRA, and at the same time 
contributing to the development of this discourse. NGOs, moreover, also 
educate each other as they share information via the FRP, consultations and 
UHSRUWVSURGXFHGDVDUHVXOWRI LQWHUYLHZVLH WKH+RPRSKRELD5HSRUWµ3DUt 
,,7KH6RFLDO6LWXDWLRQ¶7KH1*2PXVWZRUNDOOWKHWLPHZLWKLQDSUHVFULEHG
UHJLPHRIH[SHUWLVHVHWRXWE\WKH)5$¶VH[SHUWV 
 
The NGO therefore shows the elements of participation and responsibility ± 
although the latter may not be conscious in the same way as this was true for 
the individual. Together, these elements of participation and responsibility 
reflect a process of self-government. From the perspective of governmentality, 
the NGO is governing itself according to the rights discourse of the FRA 
through being involved in and thereby assuming a responsibility for this 
discourse. It is perhaps easier to see how this equation works to formulate the 
1*2 DV DQ µH[SHUW¶ ZLWKLQ WKH )5$¶V OD\HUHG H[SHUW VWUXFWXUH 7KH 1*2
already has a specific expertise in its own area ± its own members are 
employed to accumulate and develop that knowledge. It is therefore not a 
µOD\H[SHUW¶LQWKHVHQVHWKDWWKHLQGLYLGXDOLV 
 
How does self-JRYHUQPHQWWLHLQZLWKWKHµFDUHRIWKHVHOI¶ZLWKUHVSHFWWRWKH
NGO? The same principles can be applied to this body as to the individual. The 
1*2 VHHNV WR µEHWWHU¶ LWVHOI LQ WKH VHQVH RI SUHVHUYLQJ DQG VWUHQJWKHQLQJ D
FHUWDLQ LGHQWLW\ ,QWHUHVWLQJO\ WKH )5$ OLVWV µSDUWLFLSDWLRQ FULWHULD¶ IRU
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participation in the FRP. These arH D VHW RI µEDVLF FULWHULD « IRU HQVXULQJ D
VWUXFWXUHGDQGHIILFLHQWZRUN¶96 The FRA invites NGOs and other institutions 
of civil society active in the field of fundamental rights at the national, 
European and international levels to become participants in the Platform. The 
criteria include, for instance, that organizations are committed to work and 
have a proven record of work for the advancement of fundamental rights; 
organizations show a specific and proven expertise and engagement in matters 
within the remit of FRA; and organizations are representative in the field of 
their competence on national, regional, European or international level. These 
criteria are interesting because they represent what the NGO must both 
conform to and aspire to ± they are therefore the means of perpetuating a care 
of the self (where the self is the NGO). The NGO will want to be included in 
WKH)5$¶VULJKWVGLVFRXUVHDVDµVXLWDEOHSDUWLFLSDQW¶DQGQRWEHUHOHJDWHGLQWRD
category of, for instance, a µYLRODWRU RI KXPDQ ULJKWV¶ (a category created 
WKURXJKWKH)5$¶VGLVFLSOLQDU\UROHRIPRQLWRULQJDVVKRZQLQ&KDSWHU,W
will seek to protect its identity as a source of objective and reliable information 
and data to the FRA. Moreover, it must preserve its identity as a promoter and 
protector of human rights, and an expert, in its own right. This in turn 
UHLQIRUFHVWKH1*2¶VLGHQWLW\DVDFLYLOVRFLHW\RUJDQLVDWLRQZLWKDYRLFHLQWKH
)5$¶V GLVFRXUVH :H FDQ VHH WKH 1*2V GHVLUH WR PDLQWDLQ WKLV LGHQWLW\
following the first meeting of the FRP, in which it was proposed that NGOs 
would facilitate the sharing of information (self-education and educating each 
other) via a well managed website. Furthermore, NGOs suggested that the 
                                                 
96<http://fra.europa.eu/fraWebsite/civil_society/fr_platform/participation/participation_en.htm
> accessed 30 June 2009. 
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Platform establish a permanent structure and have observer status at the 
PHHWLQJVRIWKH)5$¶V0DQDJHPHQW%RDUGDQG6FLHQWLILF&RPPLWWHH97  
 
Problematising the care of the self idea shows that NGOs, as human rights 
organisations, do not reflect on the extent to which they are governed by rights 
discourse or the extent to which they too are involved in formulating rights 
discourse. David Kennedy takes up the issue of responsibility in governance in 
The Dark Sides of Virtue.98 He conceptualises the international humanitarian 
organisation as conceiving of itself as speaking truth to power ± as not openly 
UHIOHFWLQJRQWKHµGDUNHUVLGHV¶RILWVZRUN,WGRHVQRWDFFHSWUHVSRQVLELOLW\IRU
its level of expertise and for, according to my analysis, the resultant extent to 
which it both governs rights and is governed through rights. This further 
illustrates the pertinence of a governmentality analysis ± it brings to light the 
automatic, continuous and hidden nature of power operating as government 
through tactics and techniques that are given other, more palatable names (such 
DVµJRYHUQDQFH¶EOLQGLQJHYHQRUJDQLVDWLRQVWKDWZRUNLQWKHQDPHRIULJKWV
DQGIRUWKHJRRGRIWKHµYLFWLP¶ 
 
Therefore, both the individual and the NGO show the characteristics of 
µSDUWLFLSDWLRQ¶ LQ WKH )5$¶V SURFHVVHV DQG µUHVSRQVLELOLW\¶ IRU What 
participation), which qualify them as experts. As experts they engage in a 
process of self-government. Self-JRYHUQPHQW GRHV QRW QHFHVVLWDWH µDFWLYH¶
(conscious) participation and responsibility need not be consciously assumed. I 
have described above how self-government affects the identities of these 
                                                 
97
 (n 57).  
98
 D Kennedy, The Dark Sides of Virtue: Reassessing International Humanitarianism 
(Princeton University Press, Princeton 2004). 
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ERGLHV DQG KRZ WKH LQGLYLGXDO¶V VHOI JRYHUQPHQW UHIOHFWV VHOI-government of 
the population as a whole, in the name of a secure society for all. Not only this, 
but by virtue of their participation and responsibility these actors are involved 
in tactics and techniques that shape the rights discourse of the Agency. 
 
IV. CONCLUSION 
 
The previous chapter highlighted that a governmentality perspective views the 
ULJKWV GLVFRXUVH RI WKH )5$ DV D SURFHVV RI µJRYHUQLQJ WKURXJK ULJKWV¶ DQG
µJRYHUQLQJULJKWV¶7KLVFKDSWHUKDVGHYHORSHGWKHXQGHUVWDQGLQJRIµJRYHUQLQJ
WKURXJKULJKWV¶WRVKRZWKDWQRWRQO\DUHWKHµRWKHUDFWRUV¶LQWKH)5$¶VULJKWV
discourse governed, but they govern themselves. Governmentality thus extends 
to a notion of self-government, in which the twin elements of participation and 
responsibility mean that these other actors are always-already experts and so 
directly involved in the governing tactics and techniques that are taking place. 
Moreover, self-govHUQPHQW UHSUHVHQWVD µFDUHRI WKHVHOI¶ZKLFKVXSSRUWV WKH
idea that each actor seeks to preserve their identity within a determined regime 
of authority or expertise. The individual tries to become, and is encouraged to 
EHFRPHDQ µLGHDOFLWL]HQ¶DVRSSRVHG WRD µYLFWLP¶7KH1*2LVFRQGLWLRQHG
LQWR EHLQJ RU VWULYLQJ WR EHFRPH D µVXLWDEOH SDUWLFLSDQW¶ LQ WKH )5$¶V
FRRSHUDWLRQ VWUXFWXUHV IXOILOOLQJ WKH)5$¶VSDUWLFLSDWLRQFULWHULD7KHFKDSWHU
thus serves to strengthen the argument of the earlier chapters ± i.e., from 
&KDSWHU  WKH DUJXPHQW WKDW WKH )5$¶V ULJKWV GLVFRXUVH LV D GLVFLSOLQDU\
GLVFRXUVH DQG IURP&KDSWHU WKDW WKH )5$¶V ULJKWVGLVFRXUVHRSHUDWHV DV D
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GLVFRXUVHRIJRYHUQPHQWDOLW\7KH)5$¶VULJKWVGLVFRXUVHLVDOVRDGLVFRXUVH
of self-government(ality).  
 
What are we to do with this knowledge ± the knowledge that we are governed 
and govern ourselves through rights discourse? The crucial point is that rights 
act upon our conduct in the interests of our collective wellbeing ± i.e., we are 
governed, and govern ourselves, in the name of a discourse that claims to be 
emancipatory and for our own good. This is significant since it not only 
disturbs but inverts the liberal tradition of rights ± of rights against the state, or 
against government. RLJKWV WKHUHIRUH DFW DV D µSODVWLF FDJH¶ WR XVH WKH
illustration that Brown gives in relation to freedom. An interesting question is, 
once we have this knowledge, can government be refused? No ± we cannot 
refuse government; the regime of rights discourse as governmentality means 
that through our (in)active participation and unconscious acceptance of 
responsibility we accept government and govern ourselves. But we can contest 
the regimes of authority that seek to govern us in the name of our own good. 
We can contest, or resist the so-called governance systems of rights discourse, 
such as the FRA, through critique. So, for instance, the knowledge that we 
have gained through observing rights and the FRA from a governmentality 
perspective means we can ask questions such as: Who are the experts who 
govern? Who should they be? Ought they to be lawyers and/or sociologists? 
What are the merits or implications of a socio-legal analysis of data and 
information collected by the experts? What are the merits or otherwise of the 
forms of data information and collection? I attempt to answer these questions 
and develop the point about resistance in the final chapter.
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8 
Conclusion 
 
 
I would therefore propose, as a very first definition of critique, this general 
characterisation: the art of not being governed quite so much. 
Michel Foucault1 
 
Let us speak it aloud, this new challenge: we need a critique of moral values, for once 
the value of these values must be called into question «2QHKDVWDNHQWKHvalue of 
WKHVH ³YDOXHV´ DV given, as a fact beyond all calling-into-questioning; until now no 
RQHKDVKDGQRWHYHQWKHVOLJKWHVWGRXEWRUKHVLWDWLRQUDQNLQJ³WKHJRRG´DVRIKLJKHU
YDOXH WKDQ ³WKH HYLO´ « :KDW" LI WKH RSSRVLWH ZHUH WUXH" :KDW" LI D V\PSWRP RI
regression also lay in WKH³JRRG´OLNHZLVHDGDQJHUDWHPSWDWLRQDSRLVRQDQDUFRWLF
through which perhaps the present were living at the expense of the future?  
Friedrich Nietzsche2 
 
 
This thesis is a critique of the rights discourse of the FRA. It takes a 
governmentality pHUVSHFWLYH DQG VKRZV KRZ WKH )5$¶V ULJKWV GLVFRXUVH LV D
discourse of governmentality ± i.e., a discourse that exhibits characteristics of 
disciplinary power and power as government(ality). As such, the thesis has 
attempted to make a contribution towards rHPHG\LQJ WKH µHOXVLYHQRYHOW\¶RI
theorising in EU legal scholarship on rights.  
 
                                                 
1
 M Foucault, µ:KDWLV&ULWLTXH"¶LQ0)RXFDXOWThe Politics of Truth (S Lotringer and L 
Hochroth, eds) (Semiotext(e), USA 1997) 29. Emphasis added. 
2
 F Nietzsche, On the Genealogy of Morality (M Clark and A Swensen, eds) (Hackett 
Publishing Company, Indiana 1998) 5. Emphasis in original. 
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Chapter 2 provided evidence for the elusive novelty of theorising in EU rights 
scholarship and suggested governmentality as an appropriate and necessary 
tool to help fill the existing gap resulting from the lack of a deeper critique of 
rights in EU legal scholarship. The chapter outlined extant theoretical-critical 
approaches to rights in both EU and non-EU contexts, showing that in the EU 
context scholarship is, generally speaking, event-sensitive at the expense of a 
deeper critique of rights.  
 
&KDSWHUGHILQHGµJRYHUQPHQWDOLW\¶DVDUDWLRQDOLW\RIJRYHUQPHQWDZD\RI
thinking about the practices of government) and an art of government (the 
process of governing or being governed). Governmentality, as I described, 
UHIHUV WR WKH µFRQGXFW RI FRQGXFW¶ ± activities and practices that guide and 
determine the conduct of persons. I explained that governmentality refers both 
to a process and a methodology (hence I refer to a governmentality perspective 
throughout the thesis as my approach). Moreover, I explained how 
JRYHUQPHQWDOLW\ GRHV QRW UHSODFH )RXFDXOW¶V HDUOLHU FRQFHSWLRQ RI SRZHU DV
discipline: rather, the two coexist, along with sovereignty, in the triangle, 
sovereignty-discipline-government.  
 
&KDSWHU  LQWURGXFHG WKH )5$ , GHVFULEHG WKH $JHQF\¶V RULJLQV WDVNV DQG
activities, and the way in which it is structured. I highlighted that the main 
REMHFWLYH RI WKH )5$ LV WR SURYLGH µDVVLVWDQFH DQG H[SHUWLVH¶ WR WKH 8QLRQ
institutions, other Community bodies and the Member States,3 and that its 
principal activities include the production of annual reports, thematic reports 
                                                 
3
 Council Regulation 168/2007/EC of 15 February 2007 establishing a European Union 
Agency for Fundamental Rights [2007] OJ L 53/1, art 2. 
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and other publications such as the recent minorities and discrimination survey, 
EU-MIDIS.4 I focused on the Annual Report 2008,5 the Homophobia Report 
WKH )5$¶V ILUVW FRPSDUDWLYH WKHPDWLF VWXG\6 and EU-MIDIS since I apply 
these to my analyses throughout the thesis. I also described in this chapter how 
WKH )5$¶V VWUXFWXUH FRQVLVWV RI LQWULFDWH QHWZRUNV RI DFWRUV and/or experts, 
ZKLFK RSHUDWH DW WKH (8 DQG QDWLRQDO OHYHOV 7KHUH DUH PRUHRYHU µRWKHU
ERGLHV¶ ZKLFK IRUP SDUW RI WKH )5$¶V VWUXFWXUH ZLWK ZKLFK WKH )5$ KDV D
relationship of cooperation (for instance, the bodies of the FRP± which 
includes NGOs, for example).7 Chapter 4 also featured a review of academic 
comment on the Agency. This review demonstrated that critical analyses of the 
Agency, and in particular a governmentality critique, are lacking. 
 
In Chapter 5 I looked at the earlier monitoring role of the Agency, explaining 
ZK\LWLVLPSRUWDQWWRH[DPLQHWKHHYROXWLRQRIWKH)5$¶VIXQFWLRQVIURPWKH
original monitoring function to the advisory role it now has. What is interesting 
is that the functions of the FRA today, whilst they have moved away from 
beiQJ GHVFULEHG XQGHU WKH KHDGLQJ RI µPRQLWRULQJ¶ do in fact perform a 
monitoring role. I used the model of the panopticon to illustrate a Foucauldian 
XQGHUVWDQGLQJ RI PRQLWRULQJ DV VXUYHLOODQFH DQG , XVHG WKH )5$¶V ILUVW
comparative thematic study (the Homophobia Report) and its first and largest 
                                                 
4
 <http://fra.europa.eu/fraWebsite/products/publications_reports/pub_eu-midis_en.htm> 
accessed 24 April 2009.  
5
 (XURSHDQ8QLRQ$JHQF\IRU)XQGDPHQWDO5LJKWV)5$µ$QQXDO5HSRUW¶ 
<http://fra.europa.eu/fra/material/pub/ar08/ar08_en.pdf> accessed 16 November 2008.  
6
 European Union AgeQF\IRU)XQGDPHQWDO5LJKWV)5$µ+RPRSKRELDDQG'LVFULPLQDWLRQ
RQWKH*URXQGVRI6H[XDO2ULHQWDWLRQLQWKH(80HPEHU6WDWHV3DUW,/HJDO$QDO\VLV¶
June 2008 and (XURSHDQ8QLRQ$JHQF\IRU)XQGDPHQWDO5LJKWV)5$µ+RPRSKRELD and 
Discrimination on the Grounds of Sexual Orientation in the EU Member States: Part II: The 
6RFLDO6LWXDWLRQ¶0DUFK
<http://fra.europa.eu/fraWebsite/products/publications_reports/pub_cr_homophobia_p2_0309_
en.htm> accessed 24 April 2009. 
7
 (n 3) arts 8-10.  
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survey on minorities and discrimination (the EU-MIDIS survey) to show 
panopticism in operation. I described how surveillance resembles disciplinary 
power, which acts as a normalising power (through disciplinary techniques 
such as the Homophobia Report and the EU-MIDIS survey). I showed that four 
different identities are normalised through the FRA operating in this way: first, 
the FRA as a promoter and protector of human rights. Second, the EU as a safe 
and secure socLHW\ IRU DOO 7KLUG FDWHJRULHV RI µYLFWLP¶ DJDLQVW ZKLFK WKH
µLGHDOFLWL]HQ¶LVGHILQHGDQGILQDOO\WKHµYLRODWRURIKXPDQULJKWV¶ 
 
Chapter 6 took this analysis further: I moved on from looking at the power 
relations of the FRA as discipline to examining them as government. The 
)5$¶V UROH LV QRZ GHVFULEHG DV DGYLVRU\ LW LV WR SURYLGH µDVVLVWDQFH DQG
H[SHUWLVH¶8 These are characteristics of governance discourse. I used 
JRYHUQPHQWDOLW\ WR LQWHUYHQH LQ WKH )5$¶V ULJKWV and governance discourses 
and analysed certain features of the FRA from a governmentality perspective to 
show that the Agency in fact exhibits features of governmentality rather than 
governance. I looked specifically at the actors WKDW PDNH XS WKH $JHQF\¶V
structure, the expertise of these actors, and the use of statistics by these actors 
to collect and record information and data. A governmentality perspective 
brings new power relations to light, showing how through these everyday, 
mundane features and practices (which are associated with µJRYHUQDQFH¶
processes following traditional institutional and academic discourse), the FRA 
governs (through) rights. Governmentality, I further discussed, reveals a 
                                                 
8
 Ibid art 2. 
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different type of normalising power (to discipline), which operates through 
tactics of security and targets the population of the EU.  
 
Chapter 7 developed the governing (through) rights proposition by introducing 
self-government+HUH , FRQVLGHUHGRWKHU DFWRUV LQYROYHG LQ WKH)5$¶V ULJKWV
GLVFRXUVH EHVLGHV WKH µH[SHUWV¶ GHVFULEHG LQ &KDSWHU  My particular focus 
was, first, the individual and, second, NGOs. Under a governor/governed 
GLFKRWRP\WKHVHDFWRUVZRXOGEHFODVVLILHGDVµWKHJRYHUQHG¶EXWDFFRUGLQJWR
a governmentality perspective these actors govern themselves. I explained how 
self-government involves the two elements of (not necessarily active) 
participation and (assumed) responsibility. The analysis in Chapter 7 served to 
strengthen the arguments made in Chapters 5 and 6 ± QDPHO\WKDWWKH)5$¶V
rights discourse is a discourse of governmentality that shows characteristics of 
power as discipline and as government(ality) ± because the chapter revealed 
that the discourse reinforces and reinvents itself through self-government and 
the responsible participation of the individual and NGOs. Governmentality 
SHUSHWXDWHV LWVHOI WKURXJK WKH LQYROYHPHQWRI WKHVHDFWRUVHYHQ µZLWKRXW¶ WKH
FRA, so to speak.   
 
I began asking questions about what we can take away from analysing the FRA 
from a governmentality perspective at the end of Chapter 7. What are we to do 
with the knowledge acquired so far ± i.e., that the FRA shows features of 
discipline and governmentality and that this means that certain identities are 
normalised? What exactly does it mean to say, as I did in Chapters 5 and 6, that 
these identities are politically useful? Framed another way, what are the 
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advantages RIDJRYHUQPHQWDOLW\SHUVSHFWLYHRQWKH)5$¶VULJKWVGLVFRXUVH",
outline four advantages below. Put briefly, they are the following: first, I 
explain that a governmentality persSHFWLYH UHYHDOV SURFHVVHV RI µgoverning 
rights¶LQWKH)5$¶VULJKWVGLVFRXUVHVHFRQGZHDUHDOVRDOHUWHGWRSURFHVVHV
RI µgoverning through rights¶ WKLUG , GHPRQVWUDWH WKDW D JRYHUQPHQWDOLW\
perspective provides a critical perspective; and finally, governmentality is a 
creative tool. 
 
I. GOVERNING (THROUGH) RIGHTS 
 
The first advantage of a governmentality perspective is that it reveals processes 
RI µJRYHUQLQJ ULJKWV¶ µ*RYHUQLQJ ULJKWV¶ UHIHUV WRSURFHVVHV WKDW UHVXOW LQ WKH
government of rights. These processes involve experts and statistics. Through 
channelling expertise and gathering, recording and presenting statistical 
LQIRUPDWLRQ WKH )5$ µJRYHUQV E\ LQIRUPDWLRQ¶ 7R H[SODLQ VLPSO\ KRZ WKLV
ZRUNV µWR VD\ ZKDW is LV DOVR WR JRYHUQ¶9 The µLQIRUPDWLRQ DQG DGYLFH¶
provided by the experts, which is related in the form of statistics, becomes the 
dominant discourse describing how human rights are promoted and protected 
E\ WKH )5$ 7KH LQIRUPDWLRQ DQG DGYLFH DUH SUHVHQWHG LQ WKH )5$¶V
documentation ± i.e., the annual reports, which provide a comparative analysis 
of the human rights situation across the 27 Member States (e.g., the Annual 
Report 2008); the comparative thematic reports, which provide an account of 
                                                 
9
 D Kennedy, The Dark Sides of Virtue: Reassessing International Humanitarianism 
(Princeton University Press, Princeton 2004) 348.  
 281 
research into the thematic areas of the MAF10 (e.g., the Homophobia Report); 
other publications of the Agency ± including surveys (e.g., EU-MIDIS) and 
also opinions, rapid responses, studies and discussion papers, statements, the 
QHZVOHWWHU DQG WKH PDJD]LQH ZKLFK DPRQJVW RWKHU WKLQJV RXWOLQH WKH )5$¶V
past and future activities and research findings. I focused on the Annual Report 
2008, the Homophobia Report and EU-MIDIS in Chapters 5, 6 and 7 to show 
KRZ WKHVH SXEOLFDWLRQV IRUPXODWH WKH )5$¶V ULJKWV GLVFRXUVH ± for instance, 
they record the current fundamental rights situation in the Member States, 
H[DPSOHVRIJRRGSUDFWLFHDQGWKH)5$¶VRSLQLRQV7KURXJKXVLQJWKHVHWDFWLFV
of surveillance (e.g., EU-MIDIS, as discussed in Chapter 5), channelling 
expertise and gathering, recording and presenting statistical information via 
WKHVHGRFXPHQWV DQ µDQDO\WLFVRIJRYHUQPHQW¶ LV IRUPHGPHDQLQJ WKDW WKHVH
IHDWXUHVWRJHWKHUGHILQHDµWUXWK¶DERXWKXPDQULJKWVLHZKDWWKHGLVFRXUVHLV
and how it is represented), who is involved in circulating that truth and the 
technical conditions for its production and circulation.  
 
A governmentality perspective further shows that through surveillance, actors, 
experts and statistics, the FRA regulates not only its own rights discourse but 
the rights discourse of the EU. The Homophobia Report, which discusses a 
new horizontal directive on all discrimination grounds, provides an excellent 
illustration. The Report was originally prepared following a request from the 
European Parliament for a comprehensive, comparative report on 
homosexuality and discrimination based on sexual orientation from the FRA, 
which was intended to contribute to the debate on the need for a new 
                                                 
10
 And potentially areas that fall outside the MAF where a request is made to this effect by the 
European Parliament, Council or the Commission under the Regulation (n 3), art 4(1)(c) and 
(d), and art 5(3). 
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µKRUL]RQWDO GLUHFWLYH¶ FRYHULQJ DOO JURXQGV RI GLVFULPLQDWLRQ 6LQFH LWV
publication, the Report has incited response from the Union institutions. After 
SXEOLFDWLRQ RI µ3DUW , 7KH /HJDO 6LWXDWLRQ¶ LQ -XQH  WKH &RPPLVVLRQ
issued a Proposal for a Council Directive on implementing the principle of 
equal treatment between persons irrespective of religion or belief, disability, 
age or sexual orientation in July 2008.11 Moreover, the European Parliament, in 
$SULO  DGRSWHG D 5HVROXWLRQ RQ WKH DSSOLFDWLRQ RI WKH FLWL]HQV¶ ULJKWV
directive to LGBT couples and to combat discrimination on the basis of sexual 
orientation (making reference to Article 13 EC).12 The Resolution makes 
UHIHUHQFHWRWKH)5$¶V+RPRSKRELD5HSRUW7KLVVKRZVWKHLPSDFWRIWKH)5$
RQWKH(8¶VULJKWVGLVFRXUVH7KHVHQHZGHYHORSPHQWVIXUWKHUPRUHKDYHWKH
SRWHQWLDO WR LPSDFW PRUH GHHSO\ RQ WKH (8¶V rights discourse  ± a new 
horizontal directive may be cited in decisions of the ECJ, and in academic 
literature also, thereby expanding the EU-wide discourse on rights. Moreover, 
WKH )5$¶V ULJKWV GLVFRXUVH LPSDFWV DOVR RQ WKH LQWHUQDWLRQDO DUHQD WKH
HomopKRELD5HSRUWµ3DUW,,7KH6RFLDO6LWXDWLRQ¶UHIHUVWRVXSSRUWZKLFKWKH
EU Member States lent to combating discrimination against LGBT persons by 
supporting a Declaration on sexual orientation and gender identity presented to 
the General Assembly of the UN.13  
 
                                                 
11
 Commission (EC), Proposal for a Council Directive on implementing the principle of equal 
treatment between persons irrespective of religion or belief, disability, age or sexual 
orientation, COM (2008) 426 final, 2 July 2008. 
12
 European Parliament Resolution on the application of Directive 2004/38/EC on the right of 
citizens of the Union and their family members to move and reside freely within the territory of 
Member States, INI/2008/2184, 2 April 2009. See points 2 and 3 of the resolution. 
13
 (XURSHDQ8QLRQ$JHQF\IRU)XQGDPHQWDO5LJKWV)5$µ+RPRSKRELD and Discrimination 
RQWKH*URXQGVRI6H[XDO2ULHQWDWLRQLQWKH(80HPEHU6WDWHV3DUW,,7KH6RFLDO6LWXDWLRQ¶
31 March 2009, 3 
<http://fra.europa.eu/fraWebsite/products/publications_reports/pub_cr_homophobia_p2_0309_
en.htm> accessed 24 April 2009.  
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An interesting point is that these new developments, at the EU and 
LQWHUQDWLRQDO OHYHO DUH SUHVHQWHG DV µSURJUHVV¶ 7KH µJRYHUQLQJ ULJKWV¶
processes within the FRA also therefore define how the rights discourse can 
progress and what constitutes progress. So, for instance, the Homophobia 
5HSRUWDGGUHVVHVDQHHGWRµFRQWULEXWHWRDpositive change in public attitudes 
DQG EHKDYLRXU¶14 Through the Homophobia Report and the Annual Report 
2008, the FRA identifies examples of good practice and encourages these 
SUDFWLFHVZKLFKLWGHVFULEHVDVµHYLGHQFHWKDWWKLQJVDUHVORZO\FKDQJLQJ)5$
ZHOFRPHV WKLV SURFHVV¶15 The opinions of the FRA, as presented in the 
+RPRSKRELD5HSRUWDUHDOVRDLPHGDWµSURJUHVV¶± toward increased protection 
and promotion of human rights. Moreover, the FRA explicitly asks how the 
results of EU-MIDIS can be useful to policy-makers ± the Agency thereby 
attempts to impact upon and instigate progress in the human rights policy of 
the EU.16 For example, the FRA expresses concern to increase awareness 
amongst vulnerable minorities about their rights in the context of EC and 
national laws and asks, how can these be successfully targeted to reach 
different groups?17 
 
The second advantage of a governmentality perspective is that it highlights 
prRFHVVHV RI µJRYHUQLQJ through ULJKWV¶ 7KLV UHIHUV WR WKH SURFHVVHV RI
government in the name of rights, where the FRA gains a knowledge about the 
subject. I described in Chapter 6 how experts make it possible to regulate the 
                                                 
14
 Ibid 4. 
15<http://fra.europa.eu/fraWebsite/products/publications_reports/pub_cr_homophobia_p2_030
9_en.htm> accessed 24 April 2009. 
16
 (XURSHDQ8QLRQ$JHQF\IRU)XQGDPHQWDO5LJKWV)5$µEU-MIDIS at a Glance: 
,QWURGXFWLRQWRWKH)5$¶V(8-ZLGH'LVFULPLQDWLRQ6XUYH\¶2009, 14-15 
<http://fra.europa.eu/fraWebsite/products/publications_reports/pub_eu-midis_en.htm> 
accessed 24 April 2009. 
17
 Ibid. 
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conduct of individuals by constructing a discourse through which rights 
RSHUDWHDVµWHFKQRORJLHVRIIUHHGRP¶DWDGLVWDQFH5LJKWVJRYHUQE\EHFRPLQJ
linked with the moral norms, values and aspirations of individuals. They 
EHFRPH µWKDW ZKLFK ZH FDQQRW QRW ZDQW¶18 Moreover, rights govern through 
statistics, as discussed in Chapter 6, by producing a knowledge about the 
subject. Statistics therefore create a knowledge about the Member State, for 
instance ± about its internal human rights situation and examples of good 
practice ± enabling WKH )5$ WR ODEHO D µJRRG 0HPEHU 6WDWH¶ DV RQH ZKLFK
shows examples of good practice.  Statistics also create a knowledge about the 
citizen, creating categories of victim (I showed how the Homophobia Report 
FUHDWHG WKH FDWHJRU\ RI WKH µ/*%7 YLFWLP¶ DQG KRZ EU-MIDIS created the 
FDWHJRU\RIµPLQRULW\DVYLFWLP¶ZLWKµWKH5RPD¶DVWKHPRVWYXOQHUDEOHRIWKH
minority victim groups).  
 
Furthermore, government through rights happens via self-government. 
Governmentality reveals how government reinforces and reinvents itself, and 
DFWRUV ZLWKLQ WKH )5$¶V ULJKWV GLVFRXUVH JRYHUQ WKHPVHOYHV ,Q &KDSWHU  ,
described how this can be seen through the responsible participation of 
LQGLYLGXDOVDQG1*2V7KLVDQDO\VLVFDQEHH[WHQGHGWRRWKHUµRWKHUDFWRUV¶RI
the FRA ± the Member States and NHRIs, for example. The discussion of self-
government in Chapter 7 reinforced the analysis in the previous chapters 
(Chapters 5 and 6) since it showed the strength and invisibility of the processes 
of governmentality. The individual and NGO were shown to be in a situation 
of governmentality which they could not refuse and, without a critical eye, this 
                                                 
18
 G Chakravorty Spivak, quoteGE\:%URZQµ6XIIHULQJWKH3DUDGR[HVRI5LJKWV¶LQ:
Brown and J Halley (eds), Left Legalism/Left Critique (Duke University Press, London 2002) 
420. 
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situation is not readily identifiable ± VLPLODU WR :HQG\ %URZQ¶V µSODVWLF
FDJH¶19 which I return to shortly. 
 
Governing through rights also explains the representation of the identity of the 
FRA itself as a human rights institution for the EU. Moreover, this directly 
impacts on the identity of the EU as a moral advocator of human rights. The 
society of the EU is presented as a safe and secure society in which rights are 
protected. In an understanding of governing through rights, rights thereby 
operate as technologies of security, reinforcing the identity of not only the FRA 
but also the EU as a human rights institution, or organisation. 
 
I conVLGHUWKHVHSURFHVVHVLQPRUHGHWDLOQRZDQGDVNWKHµVRZKDW¶ question. 
So what if governmentality reveals processes of governing rights and 
governing through rights? Why should governing (through) rights be of 
interest? I suggest it is of interest because these processes tell us something 
about rights discourse. I explain by making six further points. 
 
First, on the issue mentioned above about which identities are represented, 
governing (through) rights are important processes because they reveal how 
certain identities are normalised. The identity of the FRA as an institution for 
human rights protection is normalised, as is the identity of the EU as a moral 
advocator of human rights.20 These identities are reinforced by the construction 
                                                 
19
 W Brown, States of Injury: Power and Freedom in Late Modernity (Princeton University 
Press, Princeton 1995) 28. 
20
 )RUDQLQWHUHVWLQJGLVFXVVLRQRIWKHWHQVLRQEHWZHHQWKH(8¶VLPDJHDVDSURPRWHUDQG
SURWHFWRURIIXQGDPHQWDOULJKWVDQGLWVLPDJHDVDµYLUWXRXVLQWHUQDWLRQDODFWRU¶VHH*GH%~UFD
µ7KH(XURSHDQ&RXUWRI-XVWLFHDQGWKH,QWHUQDWLRQDO/HJDO2Uder after Kadi, forthcoming 
<http://ssrn.com/abstract=1321313> accessed 26 March 2009. 
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of the EU as a safe DQGVHFXUHVRFLHW\WKURXJKWKH)5$¶VULJKWVGLVFRXUVH7KH
idea of a safe and secure society is perpetuated by the creation of categories of 
µYLFWLP¶ WKURXJK WKH )5$¶V ULJKWVGLVFRXUVH7KH µYLFWLP¶ LV FRQVWUXFWHG LQ D
VLPLODU VHQVH WR WKH µGHOLQTXHQW¶ LQ )RXFDXOW¶V DQDO\VLV RI WKH SULVRQ LQ
Discipline and Punish,21 as I explained in Chapters 5 and 6, and provides a 
politically useful category because, in contrast to the victim and victimisation, 
the ideals of the protected citizen and the safe and secure society are 
SHUSHWXDWHG µ*RRG 0HPEHU 6WDWHV¶ DQG µJRRG 1*2V¶ DOVR FRQWULEXWH WR WKH
safe and secure society by carrying out good rights practices and providing 
reliable and comparable data on rights. In contrast to the safe and secure 
society, the identity RI WKH µYLRODWRU RI KXPDQ ULJKWV¶ LV DOVR FUHDWHG DV ,
showed in Chapter 5. This is also a politically useful category since it warns 
against and does not welcome the violator, thereby reinforcing what is required 
in the safe and secure society. In Chapter 5 I showed how this worked using 
WKHH[DPSOHRI$XVWULDDVWKHYLRODWRURIKXPDQULJKWVRUWKHµGHYLDQWVWDWH¶ 
 
Moreover, these norms that are created ± RI WKH µLGHDOFLWL]HQ¶DQG WKH µJRRG
1*2¶ IRU LQVWDQFH± are norms that ought to be aspired to, according to the 
)5$¶VULJKWVGLVFRXUVH6RµYLFWLPV¶RIULJKWVYLRODWLRQVVKRXOGUHPHG\WKHLU
situations so they can avail themselves of the more protected, and indeed more 
UHJXODWHG LGHQWLW\ RI WKH µLGHDO FLWL]HQ¶ 7KH\ FDQ GR WKLV E\ UHVSRQVLEO\
participating in the FRA, as I described in Chapter 7. The NGO also has 
something to aspire to ± it must work to gain and maintain the status of suitable 
SDUWLFLSDQWLQWKH)5$¶VVWUXFWXUHVWRSUHVHUYHWKHUHODWLRQVKLSRIFRRSHUDWLRQ
                                                 
21
 M Foucault, Discipline and Punish: The Birth of the Prison (A Sheridan, trs) (Penguin, 
London 1991). 
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that it has with the FRA and keep the quality of its information and data to an 
acceptable standard.  
 
Second, governing (through) rights is of interest because we are alerted to the 
experts ZKRWDNHSDUWLQWKH)5$¶VULJKWVGLVFRXUVH:HFDQWKHUHIRUHTXHVWLRQ
Who are the experts who govern? Moreover, who should they be? The 
identities of these individual actors are lost in the networks of the Agency. We 
KDYHDFFHVVWRWKHµPDLQ¶DFWRUVRIFRXUVHVRWKHLVVXHLVQRWQHFHVVDULO\RQH
of transparency. Rather, it is one of unravelling the intricate networks of actors 
which conceal workings of power ± and which do so under the umbrella of 
µJRYHUQDQFH¶ LQ &KDSWHU  , GHVFULEHG KRZ H[SHUWV ZLWKLQ WKH )5$¶V
VWUXFWXUHVDUHIHDWXUHVRIWKH(8¶VJRYHUQDQFHGLVFRXUVHV0RUHRYHUWKHLVVXH 
is also one of the classification and nature of these experts as lawyers and 
sociologists because of the different data they provide and how this then affects 
WKH)5$¶VULJKWVGLVFRXUVH 
 
The FRA favours an inter-disciplinary approach and is interested in a socio-
legal analysis: take, for example, the Homophobia Report, which, as we saw, is 
VSOLWLQWRWZRSDUWVµ3DUW,Legal $QDO\VLV¶DQGµ3DUW,,WKHSocial 6LWXDWLRQ¶
The emphasis on a socio-legal analysis means that the FRA recognises the 
validity of data and information from empirical, socio-legal methods: from 
interviews, questionnaires and surveys, for example.22 These are interesting 
tactics of governmentality. They place an increased emphasis on statistics and 
empirical research, which happens at a level closer to the citizen (for example, 
                                                 
22
 (n 13) 24. 
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surveys involve direct contact between the citizen ± DµOD\H[SHUW¶DV&KDSWHU
described ± DQG WKH )5$¶V µH[SHUWV¶ &KDSWHU  HVSHFLDOO\ SRLQWHG WR WKH
)5$¶V DFNQRZOHGJHPHQW RI D JHQHUDO ODFN RI VWDWLVWLFDO Lnformation on 
homophobia and discrimination based on sexual orientation (in the 
Homophobia Report) and on discrimination against minorities (EU-MIDIS). 
The FRA is therefore formulating its own methods of data collection ± a 
µVRFLR-OHJDO¶LQWHUGLVFLSOLQDU\ method, which relies on empirical research and 
the collection of statistics. The use of statistical data and empirical methods 
operate as technologies of governmentality. 
 
Third, and related to experts, is the issue of responsibility. I explained, in 
Chapter 7, how the individual and the NGO are always-already experts and as 
such assume responsibility for their participation in government. Moreover, 
responsibility applies not only to the individuals but also to the population of 
the EU as a whole. I come back to the possibility of the individual accepting 
responsibility for her role in government in Part II. What of the responsibility 
RI WKH )5$¶V µH[SHUWV¶" &DQ DQG VKRXOG WKHVH H[SHUWV take responsibility for 
their role in governmentality? David Kennedy problematises the responsibility 
of experts, saying that experts deny responsibility for the extent to which they 
µUXOH¶ H[SHUWV WHQG WR VD\ WKDW WKH\ µDGYLVH WKH\ LQWHUSUHW EXW WKH\ GR QRW
UXOH¶23 Kennedy, by contrast, sees experts (for instance, international 
KXPDQLWDULDQV DV µUXOHUV¶ ZKR IDFH WKH FKDOOHQJH RI DFFHSWLQJ UHVSRQVLELOLW\
for their role in governance.24 And he offers 10 maxims as suggestions for how 
                                                 
23
 D .HQQHG\µ&KDOOHQJLQJWKH([SHUW5XOH7KH3ROLWLFVRI*OREDO*RYHUQDQFH¶The Julius 
Stone Memorial Address 2004, Thursday 17 June 2004, 11 
<http://www.law.harvard.edu/faculty/dkennedy/publications/> accessed 9 August 2007. 
24
 Kennedy (n 9). 
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WR PRYH FORVHU WR D µUHVSRQVLEOH KXPDQLWDULDQLVP¶25 These include: 
µLQWHUQDWLRQDOKXPDQLWDULDQLVPUXOHV¶PHDQLQJWKDWKXPDQLWDULDQVµVSHDNWUXWK
WRSRZHU¶± i.e., what they say is a form of governing and humanitarians should 
QR ORQJHU IHLJQ EOLQGQHVV WR UXOHUVKLS µLQWHUQDWLRQDO KXPDQLWDULDQLVP LV
SRZHUIXO¶ WKH SUDFWLFH RI LQWHUQDWLRQDO KXPDQLWDrianism, whilst it presents 
itself as weak, is a force, and humanitarians should accept this and embrace the 
IXOO UDQJH RI WKHLU HIIHFWV RQ WKH ZRUOG µGHFLVLRQ DW RQFH UHVSRQVLEOH DQG
XQFHUWDLQ¶LQWHUQDWLRQDOKXPDQLWDULDQV.HQQHG\VD\VKDYHVRXJKWSRwer but 
have not accepted responsibility. Kennedy imagines a humanitarianism that 
embraces the act of decision, that is comfortable intervening because it knows 
itself to be a participant in governance). It is intriguing to problematise the 
issue of the responsibility of experts. From a governmentality perspective, this 
is all the more so since we are not talking about a category of actors that can be 
ODEHOOHG VXFK DV µKXPDQLWDULDQV¶ RU DERXW µJRYHUQDQFH¶ DV .HQQHG\ LV EXW
DERXW µDFWRUV¶ZKR WDNHSDUW Ln mundane and procedural processes and about 
government through norms that are presented as a departure from government 
(as features of governance and thus a deliberate move away from hierarchical 
forms of government). What is pertinent is that governmentality shows that 
responsibility is assumed ± i.e., it is not conscious. There need not, in other 
words, be acceptance of responsibility in order for governmentality to take 
place. 
 
A fourth issue is to do with how experts gather and relay information and data, 
how they provide their expertise, through what channels: i.e., statistics. 
                                                 
25
 Ibid xxvi. 
 290 
Governmentality emphasises statistics as technologies of government. We 
should, therefore, pay attention to what these statistics are and how they are 
UHOD\HG:KDWFRXQWVDVµLQIRUPDWLRQDQGGDWD¶WKDWZLOOEHXVHGLQWKH)5$¶V
task of providing information and expertise? How is this information gathered? 
In this respect, interesting work has been done on the use of human rights 
measurement indicators, work which touches on issues relating to the types of 
GDWD XVHG WR µPHDVXUH¶ KXPDQ ULJKWV SURWHFWLRQ DQG SURPRWLRQ26 A 
governmentality perspective should help to situate these issues within the 
wider context of the implications that this data has for governing (through) 
rights ± i.e., what statistics say about the nature of rights discourse itself (for 
instance, whose rights are protected, by whom and using what methods). 
 
Fifth, governing (through) rights reveals processes whereby we are governed 
through a discourse that claims to emancipate us, to exist for our own well-
being and, crucially, govern us less , LQWHUYHQH LQ WKH )5$¶V ULJKWV DQG
governance discourses to disrupt this understanding. The rights discourse of the 
FRA has developed in a climate where the Commission has been advocating 
WKHPHVVDJHWKDWZHRXJKWWREHµJRYHUQLQJRXUVHOYHVEHWWHUWRJHWKHU¶DQGWKDW
governing refers to governance, not government. However, as this thesis has 
                                                 
26
 See for example S Fukuda-3DUUµ,QGLFators of Human Rights and Human Development; 
2YHUODSVDQG'LIIHUHQFHV¶Statistical Journal of the United Nations Economic 
Commission for Europe 239; 3+XQWDQG*0F1DXJKWRQµ$+XPDQ-Rights Based Approach 
to HeDOWK,QGLFDWRUV¶LQ0$%DGHULQDQG50F&RUTXRGDOHHGVEconomic, Social and 
Cultural Rights in Action (OUP, Oxford 2007) 303; T Landman, Studying Human Rights 
5RXWOHGJH$ELQJGRQ7/DQGPDQµ0HDVXULQJ+XPDQ5LJKWV3ULQFLSOH3UDFWLFHDQG
3ROLF\¶ (2004) 26 Human Rights Quarterly 7/DQGPDQµ&RPSDUDWLYH3ROLWLFVDQG
+XPDQ5LJKWV¶Human Rights Quarterly 890; N Mitchell and J MacCormick, 
µ(FRQRPLFDQG3ROLWLFDO,PSOLFDWLRQVRI+XPDQ5LJKWV9LRODWLRQV¶ World Politics 
476. UN human rights bodies have also been preparing reports on the topic ± see for instance 
Report on Indicators for Monitoring Compliance with International Human Rights Instruments, 
11 May 2006, HRI/MC/2006/7; United Nations Development Programme (UNDP), Human 
Development Report 2000: Human Rights Development, especially Chapter 5 
< http://hdr.undp.org/en/media/HDR_2000_EN.pdf> accessed 20 March 2009. 
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VKRZQ JRYHUQPHQW KDV QRW EHHQ µOHVVHQHG¶ UDWKHU LW KDV EHHQ µEHWWHUHG¶ E\
being ingraiQHGPRUHGHHSO\LQWRWKHVRFLDOERG\*RYHUQPHQWLVµEHWWHUHG¶E\
becoming less visible because it manifests itself in forms of authority less 
detectable than hierarchical forms of government (there is no sovereign entity 
WKDWJRYHUQVRQO\QHWZRUNVRIµH[SHUWV¶DQGLWLVPRUHLQJUDLQHGEHFDXVHLWLV
in place in the very operational practices of these expert bodies, in the 
collection of information and data (statistics). Rights as governmentality 
distorts, even inverts, the idea behind the liberal tradition of rights, of rights 
against the state ± or against government 5LJKWV WKHUHIRUH DFW DV D µSODVWLF
FDJH¶WKHLOOXVWUDWLRQIURP:HQG\%URZQWKDW,XVHGLQ&KDSWHUWRV\PEROLVH
a transparent, durable and regulatory structure which, notwithstanding its good 
intentions, categorises, marks and imposes a law of truth of the individual. The 
LQGLYLGXDOLVGHILQHGDVWKHµYLFWLP¶RUWKHµLGHDOFLWL]HQ¶DQGDVWKHµOD\H[SHUW¶
by this discourse. The processes which propagate the construction of these 
identities are in fact linked with, not removed from, government(ality). 
 
A final point on why governing (through) rights is a useful concept is that it 
OHDGVWRDQGH[SRVHVWKHTXHVWLRQ&RXOGWKLVµSODVWLFFDJH¶UHSUHVHQWDQideal 
situation for the promotion and protection of rights? There is therefore a 
dilemma ± is self-JRYHUQPHQWQRWLQIDFWµWKHGUHDPRIGHPRFUDF\¶27 since we, 
conveniently and ideally, promote and protect rights discourse ourselves, 
together? Moreover, if we cannot refuse the plastic cage ± i.e., we cannot 
refuse governmentality and our being involved in processes of governing 
ourselves through rights discourse ± what are we left with? I suggest that the 
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 Brown (n 19) 5. 
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answer to both these questions is critique/resistance. The plastic cage is not an 
ideal rights model because it does not encourage or facilitate critique/resistance 
of the value of its values. Furthermore, what we are left with, despite not being 
able to refuse governmentality, is critique/resistance. Therefore, I argue that we 
ought to question how far government in the name of human rights could go. 
:KDW µHYLOV¶PD\ WKLV W\SHRIJRYHUQPHQW WKURXJKULJKWVSRVVLEO\SHUSHWUDWH"
We retain the right, even in the plastic cage, to contest regimes of government 
that govern in the name of values we are told we ought to aspire to for our own 
good ± such as the FRA. These are points I made in Chapter 7. What this says 
about the nature of rights discourse is interesting. Rights discourse is a 
discourse of governmentality ± a discourse that governs and through which we 
govern ourselves but we do it with a (false) sense of being liberated and less 
governed, we do it not knowing how that government operates and we do it in 
furtherance of a process of care of the self. I go on to explore critique and/or 
resistance in the next section. 
 
II. CRITIQUE: RESISTANCE AND POSSIBILITY 
 
As noted earlier, the third advantage of a governmentality perspective is that it 
provides a critical approach. By critical I refer to a concern for critique over 
criticism. Critique, as explaineG LQ &KDSWHU  LV µQRW D PDWWHU RI VD\LQJ WKDW
things are not right as they are. It is a matter of pointing out on what kinds of 
assumptions, what kinds of familiar, unchallenged, unconsidered modes of 
WKRXJKWWKHSUDFWLFHVWKDWZHDFFHSWUHVW«3UDFWLFLQg [critique] is a matter of 
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PDNLQJIDFLOHJHVWXUHVGLIILFXOW¶28 As such, the type of critique that I carry out 
in this thesis is in itself a form of resistance 0RUHRYHU µ[a critical analysis 
operates] to make a system better. It is an analysis that focuses on the grounds 
RIWKDWV\VWHP¶Vpossibility¶29 In what follows, I want to explore these points 
about resistance and possibility. 
 
In terms of resistance, this thesis presents a critique that disrupts the traditional 
analytical frame within which EU rights and governance discourses tend to be 
analysed. It resists the disciplinary and governing power of what has become 
the discipline ± the traditional, existing scholarship on rights and governance, 
as outlined in Chapters 2 and 4 ± DQGVHDUFKHVIRUµQHZGLUHFWLRQV¶DQGµQHZ
WRROV¶IRUDQDO\VLV,SUHVHQWJRYHUQPHQWDOLW\DVDQHZWRROIRUDQDO\VLVRIWKH
)5$¶V ULJKWV DQG JRYHUQDQFH GLVFRXUVHV , GHVFULEH JRYHUQPHQWDOLW\ DV µWKH
FRQGXFW RI FRQGXFW¶ LH WKH ZD\ LQ ZKLFK WKH FRQGXFW RI VRPH SHUVRQ RU
persons is shaped, guided or effected by an activity or practice) and resistance 
DV µFRXQWHU-FRQGXFW¶30 LH µLQ WKH VHQVH RI VWUXJJOH DJDLQVW WKH SURFHVVHV
LPSOHPHQWHGIRUFRQGXFWLQJRWKHUV¶31 as explained in Chapter 1). Resistance is 
therefore a refusal of the form of being conducted. Foucault further describes 
resistance, in the context of resistance to pastoral power, with this statement: 
µ:HGRQRWZDQWWKLVVDOYDWLRQZHGRQRWZLVKWREHVDYHGE\WKHVHSHRSOHDQG
                                                 
28
 M Foucault, Politics Philosophy and Culture (L Kritzman, ed; A Sheridan, trs) (Routledge, 
Abingdon 1988) 154. :KHUH,KDYHLQVHUWHGµFULWLTXH¶)RXFDXOWXVHVWKHWHUPµFULWLFLVP¶
which he seems to use synonymously with critique throughout this interview. As I explained in 
Chapter 3, I aJUHHZLWK%URZQWKDWWKHUHLVDVXEWOHGLIIHUHQFHEHWZHHQµFULWLFLVP¶DQG
µFULWLTXH¶DQGKDYHWKHUHIRUHLQVHUWHGµFULWLTXH¶LQWRWKHTXRWDWLRQ 
29
 B Johnson, µ7UDQVODWRU¶V,QWURGXFWLRQ¶LQ-'HUULGDDissemination (B Johnson, trs) 
(University of Chicago Press, Chicago 1981) xv. 
30
 M Foucault, Security, Territory, Population (M Senellart, ed; G Burchell, trs) (Palgrave 
Macmillan, Hampshire 2007) 201. 
31
 Ibid.  
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E\ WKHVH PHDQV¶32 This thesis resists the argument that we are governing 
ourselves better WRJHWKHU DQG H[SHULHQFLQJ µJRYHUQDQFH QRW JRYHUQPHQW¶ DV
SHU WKH &RPPLVVLRQ¶VPRWWR7KHDFWXDOLW\ LV QRWTXLWH VR VLPSOHZHDUH DW
once the governed and the governor. This thesis also resists the argument that 
KXPDQULJKWVDUHRXUVDOYDWLRQWKDWWKH\DUHµJRRG¶µPRUDO¶YDOXHVDQGFDQQRW
possibly be called into question since that would be ludicrous given their 
natural, obvious and self-evident nature. It resists, furthermore, the assumption 
that the FRA LVRUFDQQDWXUDOO\EHFRPHµDEHDFRQRQIXQGDPHQWDOULJKWV¶33 
 
'RHV UHVLVWLQJ LQ WKLV VHQVH PHDQ WKDW , DP DGYRFDWLQJ DQ µHQG RI KXPDQ
ULJKWV¶34, or rejecting the FRA? If it is suggested, as in this thesis, that human 
rights are a discourse of governmentality, does this equate to implying that 
ULJKWV DUH DV 1LHW]VFKH GLG RI PRUDO YDOXHV D µUHJUHVVLRQ « D GDQJHU D
temptation, a poison, a narcotic through which perhaps the present were living 
at the expense of the future¶"35 No, it does not. The point is, rather, that we 
SHUKDSVDVVXPHWRRPXFKDQGWDNHWKHµYDOXH¶RIWKHVHYDOXHVDVJLYHQZLWKRXW
(self-)reflection. Also, the point is to suggest that we recognise the ambiguity 
DQGQDLYHW\RIVWDWHPHQWVVXFKDVµ+XPDQULJKWVDUHWUXPSHWHGDVWKHQREOHVW
creation of our philosophy and jurisprudence and as the best proof of the 
XQLYHUVDO DVSLUDWLRQV RI RXU PRGHUQLW\¶36 RU WKDW KXPDQ ULJKWV DUH WKH µQHZ
                                                 
32
 Ibid. 
33
 µ³)5$6KRXOG%HFRPHD(XURSHDQ%HDFRQRQ)XQGDPHQWDO5LJKWV´,QWHUYLHZZLWK0RUWHQ
Kjaerum, )5$¶V1HZ'LUHFWRU¶Equal Voices 4, 4. 
34
 This phrase is taken from C Douzinas, The End of Human Rights: Critical Legal Thought at 
the Turn of the Century (Hart, Oxford 2002). 
35
 Nietzsche (n 2). 
36
 Douzinas (n 34) 1. 
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LGHDO>WKDW@KDVWUXPSHGLQWKHJOREDOZRUOGVWDJH¶37 Human rights are defined 
by paradox and dark times; they KDYHGDUNDQGµRWKHU¶VLGHVDV,VKRZHGZKHQ
discussing critiques of rights in Chapter 3. In the context of the EU, human 
rights are the new vision, replacing the internal market, that tired goal of the 
1980s. Statements to this effect were made by dignitaries at the opening of the 
)5$LQ9LHQQDRQ0DUFKµ:HPXVWORRNIRUDQHZLGHQWLW\RQHEDVHG
RQ KXPDQ ULJKWV¶38 DQG µ>W@KH (XURSHDQ 8QLRQ LV D KXPDQ ULJKWV XQLRQ¶39 
Resisting this is not to deny the value or the promise of rights discourse, or of 
the FRA and its rights discourse. Resistance, rather, urges a re-assessment of 
WKH SURPLVH RI WKH )5$¶V ULJKWV GLVFRXUVH40 It is also to suggest that the 
promise RIKXPDQULJKWVDQGWKH)5$¶VULJKWVGLVFRXUVHPXVWDOZD\VUHPDLQ
in the future.  
 
As CostDV 'RX]LQDV VWDWHV WKH µHQG RI KXPDQ ULJKWV FRPHV ZKHQ WKH\ ORVH
WKHLUXWRSLDQHQG¶41 ,VXJJHVWWKDWWKHµHQGRIWKH)5$¶WKHHQGRIWKHSURPLVH
of its rights discourse, will come when we accept that it has achieved what 
VKRXOGEHWKHµXWRSLDQ¶UROHDVD beacon on fundamental rights and we stop re-
assessing its promise. Human rights must remain the promise of what Jacques 
'HUULGDFDOOVWKHµIXWXUH-to-FRPH¶42 This useful, if awkward, translation of the 
)UHQFKµavenir¶UHIHUVWRµWKDWZKLFKLVLPSRVVLEOHWR anticipate but may come, 
                                                 
37
 Ibid 1. Douzinas makes this statement subject to historical evidence that suggests otherwise 
± see especially 2 and 8. On the historical failings of human rights, see also M Ignatieff, 
Human Rights as Politics and Idolatry (Princeton University Press, Princeton 2001). 
38
 Franco FrattiQL9LFH3UHVLGHQWRIWKH(8&RPPLVVLRQµ)XQGDPHQWDO5LJKWV)XQGDPHQWDO
WR(XURSH¶V,GHQWLW\¶Equal Voices 12. 
39
 8UVXOD3ODVVQLFN)RUHLJQ0LQLVWHURI$XVWULDµ7KH2SHQLQJRIWKH)XQGDPHQWDO5LJKWV
$JHQF\LQ$XVWULD¶Equal Voices 6. 
40
 See similarly Douzinas (n 34) 8. 
41Ibid 380. 
42
 J Derrida, Without Alibi, (P Kamuf, trs) (Stanford University Press, Stanford 2002) xxxiii. 
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perhaps¶43 7KH QDWXUH RI ULJKWV DV µSURPLVH¶ PHDQV WKDW WKH\ ZLOO QHYHU
actually be present LQ WKH IXWXUH 'HUULGD GHVFULEHV WKH SURPLVH RI WKH µWR-
FRPH¶DVZDLWLQJIRUDPHVVLDK:DLWLQJIRUWKHUHDOLVDWLRQRIKXPDQULJKWVFDQ
be likened to a religion that awaits the coming of a messiah. Unlike religion, 
however, there is actually no messiah in this version of events. That is, the 
SURPLVHRIKXPDQULJKWVLVµOHVVOLNHZDLWLQJIRU*RGWKDQWaiting for Godot¶44 
± LW LV D µPHVVLDQLFLW\ ZLWKRXW PHVVLDQLVP¶45 7KH SURPLVH RI WKH µWR FRPH¶
however, despite the impossibility of its achievement, gives an imperative to 
strive for its realisation. The promise means that whilst we can never achieve 
it, we can and should strive for the promise ± the promise is thus perfectable. 
This very perfectibility is what encourages, demands even, incessant critique.46 
It demands that we engage in a constant struggle towards the promise through 
critique, towards change. Critique and change, or transformation, thus go hand 
LQKDQGµ,WLVQRWWKHUHIRUHDTXHVWLRQRIWKHUHEHLQJDWLPHIRUFULWLFLVPDQGD
WLPHIRUWUDQVIRUPDWLRQ«,QIDFW,WKLQNWKDWWKHZRUNRIGHHSWUDQVIRUPDWLRQ
can only be carried out in a free atmosphere, one constantly agitated by a 
perPDQHQW FULWLFLVP¶47 Only through this struggle can we thus be open to 
transformation and new possibilities both for human rights and for the actors 
involved in rights discourse. Applying this to the FRA, I suggest that we must 
continue the struggle to critLTXHWKH$JHQF\¶VVWUXFWXUHZRUNLQJPHWKRGVDQG
output ± DVWKLVWKHVLVKDVVRXJKWWRGRE\TXHVWLRQLQJWKH$JHQF\¶VPDNH-up 
of actors and experts, the workings of disciplinary power through monitoring 
                                                 
43
 D Bulley, Ethics as Foreign Policy: Britain, The EU and The Other (Routledge, Abingdon 
2009) 113. 
44
 Ibid 114. BullH\LVUHIHUULQJWR6DPXHO%HFNHWW¶VSOD\Waiting for Godot. 
45
 J Derrida and B Stiegler, Echographies of Television: Filmed Interviews (J Bajorek, trs) 
(Polity, Oxford 2002) 13. 
46
 Bulley (n 43) 115. 
47
 Foucault (n 28) 155.  
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functions (represented in EU-MIDIS, for example), and the significance of 
statistics (as presented in EU-MIDIS, the Homophobia Report and the Annual 
Report 2008). 
 
We can move on now to possibility. Resistance means that questions and 
possibilities are left open. The leaving open of possibilities is about opening to 
SRVVLELOLWLHVRIPDNLQJDV\VWHPµEHWWHU¶48 What possibilities become apparent 
as we engage in the constant, agitated state of permanent critique? I break these 
down into three: knowledge, transformation and responsibility. 
 
Critique and resistance provide, first, for the possibility of knowledge ± i.e., a 
knowledge of the tactics that govern us and have us govern ourselves in the 
name of human rights and good governance. This knowledge makes us aware 
of the power relations at work in the FRA, of who are the governor and the 
governed  (and of the falseness of the dichotomy) and how subject identities 
DUHFRQVWUXFWHGHJµYLFWLP¶YHUVXVµLGHDOFLWL]HQ¶.QRZOHGJHWDNHVWKHIRUP
RIµPLQRU¶RUµVXEMXJDWHG¶NQRZOHGJHVZKLFK)RXFDXOWGHVFULEHVDVWKose that 
VWUXJJOH DJDLQVW D XQLWDU\ IRUPDO GLVFRXUVH 7KH µORFDO GLVFRQWLQXRXV
GLVTXDOLILHGLOOHJLWLPDWHNQRZOHGJHV¶49 in other words knowledges that do not 
form part of the traditional discourse. These subjugated knowledges about the 
FRA are what this WKHVLV KDV DWWHPSWHG WR FDVW OLJKW XSRQ $ µZLOO WR
NQRZOHGJH¶Dcuriosity to find what surrounds us as strange and odd, in turn 
                                                 
48
 Earlier I described that µ[a critical analysis operates] to make a system better¶Q,QRZ
qualify this statement using the notion of possibility. 
49
 0)RXFDXOWµ7ZR/HFWXUHV¶LQM Foucault, Power/Knowledge (C Gordon, ed; C Gordon and 
others, trs) (Longman, London 1980) 78, 85. 
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VHWV XV IUHH 7KH V\VWHP FDQ WKHQ EH FULWLTXHG LW FDQ EH µEHWWHUHG¶ RU
transformed. 
 
We have, thus, second, a promise and a hope of transformation through 
UHVLVWDQFH DQG FULWLTXH RI WKH )5$¶V ULJKWV GLVFRXUVH 7KLV RSHQV XS WKH
possibility for the discourse to develop and therefore maintain a perfectability 
(i.e., we accept that it is not already perfect and cannot be perfect). An 
illustration of this is the proposal for a new horizontal directive on 
GLVFULPLQDWLRQ DV LQFLWHG E\ WKH )5$¶V +RPRSKRELD 5HSRUW 7KLV WKHVLV KDV
DWWHPSWHGWRUHDVVHVVWKLVGHYHORSPHQWLQWKH)5$¶VULJKWVGLVFRXUVH± which 
WKH)5$¶VLQVWLWXWLRQDOGLVFourse describes as progress ± through critique, or a 
JRYHUQPHQWDOLW\ SHUVSHFWLYH DQGKDV WKHUHIRUH UHPDLQHGRSHQ WR D µIXWXUH WR
FRPH¶IRUWKH)5$¶VULJKWVGLVFRXUVH 
 
There is an optimism in resistance, for we no longer have to stand by or only 
criticise. The freedom that comes with knowledge extends to a freedom to do 
something, however small, to change something in the minds of people. And 
µIRU WKRVH ZKR IRU RQFH LQ WKHLU OLYHV KDYH IRXQG D QHZ WRQH D QHZ ZD\ RI
thinking, a new way of doing, those people, I believe, will never need to 
ODPHQWWKDWWKHZRUOGLVLQHUURU«DQGWKDWLWLVWLPHIRURWKHUVWRNHHSTXLHWVR
WKDWDWODVWWKHVRXQGRIWKHLUGLVDSSURYDOPD\EHKHDUG¶50 Moreover, critique 
promises to address the following types of questions: Should there be such 
SRZHUH[HUFLVHGWKURXJKµH[SHUWV¶",VWKHSRZHUWKDWLVSUHVHQWLQWKHIRUPRI
µVWDWLVWLFV¶WRGHILQHDQGGHWHUPLQHDFWXDOLWLHVUHFRJQLVHG"+RZFDQZHEHWWHU
                                                 
50
 M Foucault, µ7KH0DVNHG3KLORVRSKHU¶LQ0)RXFDXOWEthics: Volume 1: Subjectivity and 
Truth: Essential Works of Foucault 1954-1984 (P Rabinow, ed; R Hurley, trs) (Penguin, 
London 2000) 321, 327. 
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recognise the influence of these tactics of government? How can we, as experts 
in our own right, shape our futures? Asking these questions is doing something 
in itself ± i.e., transforming the discourse, through critique. 
 
Related to transformation, an issue particularly relevant for the FRA is 
competence; how far can the boundaries of formal, legal competence be 
exceeded by a human rights agency? In this respect, will the FRA itself resist 
the constraints of its competence? Will it act beyond the remit of its MAF? 
This resistance, like power, would not have to be a deliberate act but would be 
the result of the governmentality relations at play within its processes. If sites 
of resistance are inherent to sites of power, then it is not difficult to take the 
step to understanding how processes that equal resistance to competence may 
come DERXW7KHUH LV HYLGHQFHRI WKLV DWZRUN LQ WKHH[DPSOHVRI WKH)5$¶V
output that have been reviewed in this thesis.  
 
The Homophobia Report, I suggest, provides evidence of the FRA extending 
the strict boundaries of its competence in three ways. First, the themes which 
WKH 5HSRUW FRYHUV GR QRW VWULFWO\ VSHDNLQJ ILW VTXDUHO\ ZLWKLQ WKH $JHQF\¶V
thematic framework51 ± I refer in particular to the themes of hate crime and 
hate speech, and specific issues concerning transgender persons which appear 
LQ µ3DUW ,, 7KH 6RFLDO 6LWXDWLRQ¶ 6HFRQG WKH RSLQLRQV JLYHQ E\ WKH )5$ LQ
both parts of the Report are extensive, detailed and written in an imperative 
tone ± DUJXDEO\QRWILWWLQJLQZLWKWKH$JHQF\¶VPLOGHUREMHFWLYHRISURYLGLQJ
µDVVLVWDQFH DQG H[SHUWLVH¶ WKURXJK µRSLQLRQV DQG FRQFOXVLRQV¶ LH QRW
                                                 
51
 Council Decision of 28 February 2008 implementing Regulation 168/2007/EC as regards the 
adoption of a Multi-Annual Framework for the European Union Agency for Fundamental 
Rights for 2007-2012 [2008] OJ L 63/14, art 2. 
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recommendations).52 Third, I believe that the method of data collection used in 
the Report is important. I have pointed out that the Report uses a socio-legal 
approach to data collection. The Regulation of the FRA and its MAF do not 
refer to socio-legal analysis as a method of data collection for the FRA. I 
suggest that governmentality supports the observation that the FRA has 
formulated its own inter-disciplinary method for collecting information and 
data, through tactics that function at a level closer to the citizen and appear 
removed from government. The survey, EU-MIDIS, also seems to show the 
FRA operating at, if not beyond, the boundaries of its competence in terms of 
its scope. EU-MIDIS surveyed respondents in all 27 Member States and is the 
largest minority survey of its kind in the EU. This shows the wide reach that 
the FRA has in terms of exercising its competence.  
 
Finally, there is the possibility of accepting responsibility for our roles in 
government. HeUH , UHIHU WR µOD\-LQGLYLGXDOV¶ DFFHSWLQJ UHVSRQVLELOLW\ LQ
JRYHUQPHQW HDUOLHU , GLVFXVVHG WKH UHVSRQVLELOLW\ RI WKH )5$¶V µH[SHUWV¶ ,
draw on )RXFDXOW¶V ILQDO ZRUNV RQ JRYHUQPHQW )RXFDXOW WDONV ZLWK VRPH
RSWLPLVP RI WKH LGHD WKDW µ>W@R ZRUN ZLWK JRYernment implies neither 
subjection nor global acceptance. One can simultaneously work and be 
UHVWLYH¶53 and I think he is implying a working with government. Perhaps he is 
suggesting, or can at least be interpreted as suggesting, accepting (and being in 
a pRVLWLRQ WR DFFHSW KDYLQJ WKH µZLOO WR NQRZOHGJH¶ DQG WKH GHVLUH WR
FULWLTXHUHVLVW DQG WUDQVIRUP UHVSRQVLELOLW\ IRU RXU UROHV DV µDFWRUV¶ DQG
                                                 
52
 (n 3) art 2 and 4(1)(d). 
53
 C Gordon, µ*RYHUQPHQWDO5DWLRQDOLW\$Q,QWURGXFWLRQ¶LQ*%XUFKHOOet al (eds), The 
Foucault Effect: Studies in Governmentality (University of Chicago Press, Chicago 1991) 1, 
48. 
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µH[SHUWV¶ LQ WKH SUDFWLFHV RI JRYHUQPHQW ± thus, in the practices of the FRA. 
This is a rather abstract idea which Foucault did not finish articulating; to 
investigate it further necessitates a separate project that for now must remain to 
be explored but which, I believe, offers promise for human rights discourse. I 
believe there is something positive, or at least something to be critiqued ± 
perhaps a new approach to ethics based on individual responsibility in (self-) 
government ± LQ WKHQRWLRQRI WKHµOD\H[SHUW¶DFFHSWLQJUHVSRQVLELOLW\ ,W DOVR
gives a possible answer to the question of where to go from here. 
 
FouFDXOW¶V SRLQW LV HFKRHG LQ WKH LGHDV SXW IRUZDUG E\ .HQQHG\ ZKLFK ,
referred to earlier, related to accepting responsibility in governance. Kennedy 
YHUEDOLVHV D KRSH IRU µJUDFH LQ JRYHUQDQFH¶54 He focuses on the context of 
international humanitarianism, writing from his own experience as an 
LQWHUQDWLRQDOKXPDQLWDULDQZKREHOLHYHGKHZRXOGµUXOHLQYLUWXH¶55 despite not 
knowing the extent to which humanitarianism participated in governance and 
despite not assuming responsibility for any decision. He describHV µ>P@RGHUQ
humanitarianism [as] a Gordian knot of participation in power and denial, a 
ZLOIXOEOLQGQHVVSRVLQJDVVWUDWHJLFLQVLJKW¶56 His call for grace in governance 
LVDQRSWLPLVWLFRQHµDWRQFHXQFRPIRUWDEOHDQGIXOORIKXPDQSURPLVH¶57 µ:H
need to recover the pleasures and insights of the sceptical ± rather than 
instrumental ± UHDVRQ « LI ZH GR ZH PLJKW EXLOG D QHZ KXPDQLWDULDQ
community. Forged in disenchantment. Embracing the dark sides. Deciding ± 
                                                 
54
 Kennedy (n 9) xxvi, 354. 
55
 Ibid 356. 
56
 Ibid 357. 
57
 Ibid 355. 
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DWRQFHXQFHUWDLQDQGUHVSRQVLEOH¶58 I agree with this sentiment. Kennedy has, 
moreover, offered some suggestions towards recognising responsibility in 
governance through experts that I touched on earlier. I support his suggestions 
and the hope for responsibility in government(ality) ± but, as I have said, it is 
not within the scope of this project to take these suggestions further.  
 
III. CREATIVITY 
 
1LNRODV5RVH3DW2¶0DOOH\DQG0DULDQD9DOYHUGHKDYHDVVHUWHGWKDWµZKDWLV
ZRUWK UHWDLQLQJDERYHDOO¶ IURPWKHJRYHUQPHQWDOLW\DSSURDFK LV LWVcreativity 
and I define this feature of governmentality as the fourth and final advantage of 
a governmentality perspective.59 Rose et al describe the analytical tools 
developed in governmentality studies as flexible and open-ended. They stress, 
moreover, and I strongly agree, that what such an approach advocates is not 
that we look for a method from the multiple studies of governing (nor, I would 
VWUHVVE\LPSOLFDWLRQWKDWZHµDSSO\¶JRYHUQPHQWDOLW\WRVWXGLHVRUSUDFWLFHVRI
JRYHUQLQJ5DWKHUWKDWZHLGHQWLI\DµFHUWDLQ ethos of investigation, a way of 
asking questions, a focus not upon why certain things happened, but how they 
happened and the difference that that made in relation to what had gone 
EHIRUH¶60 In other words, the legacy that governmentality has left behind is to 
HQFRXUDJH D FULWLFDO DWWLWXGH DQG D FXULRVLW\ WR µORRN DW WKH VDPH WKLQJV LQ D
GLIIHUHQWZD\¶61  
 
                                                 
58
 Ibid 357. 
59
 15RVHHWDOµ*RYHUQPHQWDOLW\¶Annual Review of Law and Social Science 83, 101. 
60
 Ibid. 
61
 Foucault (n 50) 325. 
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One of the implications of governmentality being a flexible and open-ended 
analytical tool, is that it can have broader application than that presented here. 
So, for example, governmentality can be used as a way to think about the 
nature and practice of government not only in the rights discourse of the FRA 
but also the rights discourse of the EU more generally. This means one could 
extend the propositions made in this thesis to say what governmentality reveals 
about rights discourse in the EU (more deliberately and in more detail than I 
have done here). Moreover, I suggest that a governmentality approach can be 
translated into a wider context so as to provide a way of thinking about human 
rights and governance in sites and spaces outside the EU. For example, a 
similar project could be to examine another new institution for human rights 
protection but in the international context: the Human Rights Council of the 
UN. Furthermore, governmentality can be used to examine a wider range of 
RWKHUDFWRUVZLWKLQWKH)5$¶VULJKWVGLVFRXUVHLQDGGLWLRQWRWKHLQGLYLGXDODQG
NGO examined in Chapter 7. So for instance, one could extend the analysis to 
Member States, NHRIs and even to the Council of Europe.62 
 
To summarise: this thesis has analysed the FRA from a governmentality 
SHUVSHFWLYHWRVKRZKRZWKH)5$¶VULJKWVGLVFRXUVHLVDGLVFRXUVHRIGLVFLSOLQH
and a discourse of government(ality). It has shown this by concentrating on the 
IHDWXUHVRI WKH)5$WKDWDUH WUDGLWLRQDOO\DVVRFLDWHGZLWK µJRYHUQDQFH WDON¶ ± 
i.e., actors, experts and statistics ± as well as examining the earlier monitoring 
role of the Agency. The thesis has highlighted how there is a need in traditional 
EU legal scholarship on rights for a governmentality perspective on the FRA. 
                                                 
62
 See above Chapter 1 (n 52), Chapter 5 (n 66) and Chapter 7 (n 4) for comment on how I 
have referred to the Council of Europe in this thesis. 
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Using this new tool for analysis, I attempt to contribute towards remedying 
ERWKZKDW1HLO:DONHU LGHQWLILHGDV WKH µHOXVLYHQRYHOW\¶RI WKHRULVLQJ LQ WKH
EU legal context and wKDW )UDQFLV 6Q\GHU FDOOHG WKH QHHG WR PRYH LQ µQHZ
GLUHFWLRQV¶ , WKHUHIRUH HPSKDVLVH WKDW JRYHUQPHQWDOLW\ LV D UHVLVWDQFH WR WKH
traditional paradigm within which rights and governance have been 
conceptualised in EU legal scholarship.  
 
This chapter supported the argument for governmentality as a new tool for 
analysis by highlighting certain advantages of a governmentality perspective 
for analysing the rights discourse of the FRA. I thus drew attention to how 
governmentality reveals processes of governing rights and governing through 
rights ± which in turn highlight how certain identities (for instance, the identity 
of the society of the EU as a safe and secure society, the identity of citizens as 
µYLFWLPV¶ RI GLVFULPLQDWLRQ DUH UHSUHVHQWHG DQG QRUPDOLVHG Furthermore, I 
described the advantages of governmentality as a form of resistance, which are 
that it urges a re-DVVHVVPHQW RI WKH )5$¶V ULJKWV GLVFRXUVH DQG TXHVWLRQV
assumptions ingrained within the current discourse. This in turn opens up 
possibilities IRUWKH)5$¶VULJKWVGLVFRXUVH± possibilities for knowledge about 
the nature of the rights discourse, possibilities for transformation of the 
discourse and for accepting responsibility in government. Finally, I referred to 
the creativity of the governmentality perspective as an advantage, since this 
implies that other sites and spaces outside the context of the FRA and the EU 
can be re-thought from the perspective of the nature and practice of 
government. There is, moreover and to conclude, an optimism in a 
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governmentality perspective, since it leaves us with the knowledge that we are 
µQRWEHLQJJRYHUQHGquite so much¶ 
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